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ABSTRACT: Party autonomy in international contracts is not statutorily accepted in some 
Latin American countries where national courts vacillate as to upholding choice of law clau-
ses. The acceptance of autonomy therein is needed to eradicate juridical uncertainty and to 
harmonize confl ict rules within Latin America. OAS’ countries drafted The Inter American 
Convention on the Law Applicable to International Contracts, Mexico 1994 with this objec-
tive but it failed to achieve it. Thus, harmonising amendment of the domestic confl ict rules 
on contracts of these countries is pending and might be fostered by a fl exible non-binding 
international instrument that includes rules on autonomy widely accepted in comparative 
law and respectful of their legal tradition. 
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RESUMEN: La autonomía de la voluntad en los contratos internacionales no está regulada en la 
legislación de algunos países latinoamericanos, cuyos tribunales vacilan en aceptar las cláusulas de 
elección de ley pactadas en ellos. La aceptación de la autonomía en estas legislaciones es necesaria 
para eliminar la incerteza jurídica acerca de la ley aplicable a los contratos internacionales en 
Latinoamérica y para armonizar las normas de confl icto que los gobiernan. Los países de la OEA 
elaboraron la Convención Interamericana de Derecho Aplicable a los Contratos Internacionales, 
México, 1994 para lograr estos objetivos, pero ella ha fracasado en alcanzarlos. La reforma y 
armonización de las normas de confl icto sobre contratos está pendiente en estos países y podría 
promoverse mediante un instrumento internacional fl exible y no vinculante que contenga normas 
reguladoras de la autonomía ampliamente aceptadas en el derecho comparado y respetuosas de su 
tradición jurídica. 
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I. INTRODUCTION

A report requested by the Organization of American States (OAS) in 1988 on the 
acceptance of the principle of party autonomy in international contracts in Latin America 
highlighted the importance of harmonizing national laws therein to authorize autonomy1. 
At that moment, Cuba, Mexico and Peru had recently enacted statutory laws broadly au-
thorizing it2. Since then Guatemala (1989), Venezuela (1998) Panamá (2014), Dominican 
Republic (2014), Paraguay (2015) and Argentina (2015), have enacted similar laws but 
the universal acceptance of autonomy is pending in Latin America3. This paper intends to 
highlight the need for this universal acceptance and to study which are the most suitable 
tools to achieve it. Thus, it will analyse whether the Inter American Convention on the 
Law Applicable to International Contracts, signed in Mexico on March 17, 1994 (MC) 
can consolidate and harmonize confl ict rules on autonomy within Latin America; or whe-
ther achieving this purpose, will necessarily require harmonising amendment of the domes-
tic confl ict rules on contracts of those Latin American countries which now reject, or have 
no rules on autonomy. 

Since a universal coverage of all Latin American countries seems impractical, this 
study focuses on the acceptance of autonomy in judicial adjudication in three countries, 
which represent the two main trends as regards the need of consolidation of autonomy in 
the region. It purposely omits arbitration cases, where autonomy is commonly accepted, 
subject to the requirements imposed by national arbitration laws.

The selected countries are Brazil, Chile and Uruguay. The reasons for choosing 
them were several. First, as said, they represent the two main trends as regards the need of 
consolidation of autonomy in Latin America. Thus, Chile lacks adequate rules to govern 
autonomy but accepts it as a common legal practice based on a very liberal interpretation 
of current statues4, and Brazil and Uruguay strongly reject it in their laws5. Second, some 
of these countries have had a signifi cant historical legal infl uence in the confl ict laws of 
Latin America. Thus, the Chilean Civil Code has been adopted and is in force also in Co-
lombia, Ecuador and El Salvador and so what is said about it can be reproduced for these 
countries.6 Besides, this Code has infl uenced signifi cantly the laws of several other Latin 
American countries and has contributed to perpetuate the principle of territoriality of laws 

1 See OAS/Ser. 9/93. Similar were the fi ndings in HAGUE CONFERENCE (2008).
2 Art. 17 Cuban Civil Code (CC) (1987), art. 13 V Mexican CC for the D.F. and Federal Matters (1988), 
art. 2095 Peruvian CC (1984).
3 Art. 2651 Argentinian CC, art. 58 Dominican Republic Private International Law Act (PILA), art. 31 
Guatemalan Decree 2-89, Art. 77 Panamanian Code of Private International Law (CPIL), Art. 4 Paraguayan 
Law 5393, art. 29 Venezuelan PILA.
4 Art. 16 Chilean CC, art. 113 Chilean Commercial Code (CCom), art. 1 Law-Decree 2.349, 1978. See 
VIAL (2013).
5 Art. 9 Brazilian Introductory Law to the CC (ILCC); art. 2399, art. 2403 Uruguayan CC.
6 The infl uence of the Chilean CC in Latin America has been considered similar to that of the French Code 
Civil in Europe, see: GUZMÁN (1982) p. 468; SAMTLEBEN (1987) p. 163.
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within the region.7 And Uruguay has played a major role in the unifi cation of confl ict ru-
les within Latin America by contributing to the drafting and enacting of the Montevideo 
Treaties of 1889 and 19408. Third, Brazil has major economic and trade importance in 
Latin America and, therefore, its laws and economy are fundamental in fostering regional 
integration in the area9. 

II. THE PRINCIPLE OF PARTY AUTONOMY AND ITS ACCEPTANCE IN LATIN 
AMERICA

The principle of party autonomy, understood as the right of the parties to choose 
the governing law of a contract10, is accepted almost worldwide11 and thus, it is considered 
to belong to “the common core of the legal systems”12 but it is not yet universally accepted 
in Latin American countries13. Case law shows that autonomy is, however, regularly prac-
ticed in contracts with ties to these countries, including Chile, Brazil and Uruguay where 
confl ict rules either reject it or do not clearly authorize it14. This practice demands an 
amendment of their confl ict rules in order to sanction the exercise of autonomy and set its 
limits. This seems an urgent task for legislators as current rules on contracts are somehow 
divorced from legal practice and usages of international trade which widely accept party 
autonomy.

Nowadays additional techniques are necessary in these jurisdictions to secure the 
acceptance of a choice of law. The choice of a forum where autonomy is accepted or the 
submission of the case to arbitration are amongst these techniques but their effi cacy is rela-
tive since the choice of forum might be challenged and not upheld by courts or the arbitral 
award might be denied enforcement in a given jurisdiction. 

The rejection of autonomy in Latin America has historical reasons. Since colonial 
times the confl ict rules of these countries have been imbued with the principle of territo-
riality of laws, which precludes applying any law different to that of the forum to acts and 
contracts made or performed within the forum’s jurisdiction. This principle inspired seve-
ral Latin American early national Civil Codes and continues to be present in some Codes, 
especially in those that follow the model of the Chilean Civil Code of 1855. Territoriality 
was adopted as a tool for promoting and defending national jurisdiction and sovereignty 

7 This Code also infl uenced the CC of Honduras (1880,1906), Nicaragua (1867), Panamá (1860, 1916), 
Uruguay (1868) and Venezuela (1862, 1942) and to a lesser extent the CC of Argentina (1869), Costa Rica 
(1887), Guatemala (1877) and Mexico (1870, 1928). See GUZMÁN (1982) pp. 467-468; SAMTLEBEN (1979) pp. 
182-184; VALLADÃO (1952) pp. 45-53 and (1987) pp. 186, 199-204. 
8 FERNÁNDEZ (1994) pp. 97-121.
9 See ECLA (2017) pp. 40, 44.
10 SCOLES et al. (2004) p. 948; KASSIS (1993) p. 187.
11 HAGUE CONFERENCE (2008).
12 LANDO (1976) p. 3.
13 HAGUE CONFERENCE (2009) p. 4.
14 DE ARAUJO and CORRÊA (2008) pp. 267-280; ALBORNOZ (2009) pp. 631-666; VIAL (2013) pp. 896-900.
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which could be hindered if foreign laws were allowed to be applied15. Because of this, au-
tonomy was and has been rejected as incompatible with this principle. Additionally, auto-
nomy was not mentioned in these early Civil Codes because it was unknown to its authors 
or rejected by them without further reasoning16. 

The discussion on the convenience of accepting autonomy in Latin America began 
while drafting the Montevideo Treaties of 1889. Autonomy, however, was then not ade-
quately understood and rejected on the ground that the governing law of a contract could 
not be completely determined by the parties since it should always be limited by the public 
policy of a State17. The discussion was reassumed while drafting the Montevideo Treaties 
of 1940 and autonomy was then rejected in strong terms with the argument of protecting 
national sovereignty and jurisdiction18. This discussion, which had receded since 1940, re-
vived while drafting the MC promoted by OAS; this time autonomy was unanimously ac-
cepted by the Inter American drafters who considered it vital for developing international 
commerce and regional integration19. However, their view has not been convincing enough 
to prevail over the old argument of protecting national sovereignty in countries as Brazil, 
Chile and Uruguay.

A. THE NEED OF AUTONOMY IN THESE JURISDICTIONS

Party autonomy is justifi ed on several grounds. It recognizes and guarantees con-
tractual freedom for the parties20. It permits submitting a contract to a suitable governing 
law and to exclude inappropriate laws that would govern it in default of choice21. It gives 
certainty and predictability to the parties and diminishes their legal risk as regards the go-
verning law of a contract since parties can anticipate it with accuracy22. And it contributes 
to providing an adequate legal framework for international contracts and, thus, fosters 
international commerce and economic regional integration23. All these reasons justify the 
authorization of autonomy in Latin America.

1. Autonomy needed for juridical certainty
There is a considerable degree of uncertainty on the law governing international 

contracts and, particularly, on the validity of choice of law clauses, in contracts which have 
ties with Brazil, Chile and Uruguay. This uncertainty is caused by the diversity of confl ict 
rules on contracts in these jurisdictions, the different degrees of acceptance or refusal of 
party autonomy in them and the diversity of their case law.

15 SAMTLEBEN (1979) pp. 173-209.
16 SAMTLEBEN (1984) pp. 344-363.
17 TRATADOS DE MONTEVIDEO 1889 (1894) pp. 119-137, 491-507.
18 TRATADOS DE MONTEVIDEO 1940 (1940) pp. 150-159, 164-167, 208-211, 493-501; BUSTAMANTE I RIVERO 

(1942) pp. 103-119.
19 HERNÁNDEZ-BRETÓN (2003) pp. 455-456.
20 HOOK (2016) p. 59; NYGH (1999) p. 2. 
21 KASSIS (1993) p. 190; MAYER and HEUZÉ (2004) pp. 513-514.
22 LANDO (1985) p. 84; PLENDER and WILDERSPIN (2001) p. 88; NYGH (1999) pp. 2-3. 
23 LANDO (1985) p. 285.
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This might be illustrated with the example of a fi nancing contract made in Uruguay 
between an Uruguayan debtor and an Uruguayan agency of a Brazilian bank. The contract 
refers to the funding of a construction project in Chile and includes a choice of Brazilian 
law. In case of breach of this contract, proceedings could be brought either in Brazil, Chile 
or Uruguay. If they are brought in Uruguay against the creditor or debtor domiciled there, 
Uruguayan courts would apply the Civil Code and determine that according to the law of 
the domicile of the debtor at the time of making of the contract, which was Uruguayan 
law, the choice of Brazilian law is null and, thus, apply Uruguayan substantive provisions 
on contracts to the contract24. If proceedings were brought in Chile, where the construc-
tion project is being developed, courts could apply the Commercial Code and uphold the 
choice of Brazilian law25 but could also, in accordance with case law, reject this choice of 
law by holding that the effects of a contract referring to goods located in Chile are gover-
ned exclusively by Chilean substantive law26. Finally, if proceedings were brought in Brazil 
against the Brazilian principal, courts could apply the Introductory Law to the Civil Code 
to the contract that points to the law of the place of making, Uruguayan law27, but could 
also, according to case law, apply Brazilian law to the contract as the law of its place of 
performance taking into account that the enforcement of the contract is being pursued in 
Brazil28. Thus, in this latter case, Brazilian courts would not uphold the choice of law clau-
se but would apply to the contract the law chosen by the parties.

The example shows that the diversity of confl ict rules on contracts amongst these 
jurisdictions produces juridical uncertainty as to the law applicable to a contract since 
this law depends on the forum where the dispute is brought. It also shows that even when 
countries have confl ict rules pointing to the same law, as in the case of Brazil and Uruguay, 
uncertainty persists since the decision of a particular court might be infl uenced by natio-
nal case law pointing to a different governing law. Securing a forum to resolve disputes, 
however, would not eliminate uncertainty in this case. Thus, if the contract included a 
choice of the Brazilian, or Chilean, or Uruguayan, forum which was upheld by courts, the 
determination of the governing law of the contract would still be uncertain due to the di-
fferences that exist in each of these jurisdictions between legislation and case law regarding 
autonomy. Finally, the example suggests that in these jurisdictions the inclusion of a choice 
of law clause in a contract increases juridical uncertainty as to its governing law due to the 
lack of clear provisions and case law on the validity of choice of law clauses. This uncer-
tainty seems to be especially increased in Brazil and Chile, where case law tends to apply 
the law of the forum to international contracts performed in the country notwithstanding 
the existence of domestic confl ict rules pointing to a different law. 

The consolidation of autonomy in these jurisdictions would increase juridical cer-
tainty as to the governing law of international contracts. This can be seen in the example 

24 Art. 2399 Uruguayan CC.
25 Art. 113 Chilean CCom.
26 Art. 16 Chilean CC; see also VIAL (2013) p. 898.
27 Art. 9 ILCC. 
28 DE ARAUJO (2002) pp. 201-202.
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under consideration. Thus, if autonomy were allowed in these jurisdictions, when proce-
edings were brought in any of them, courts would uphold the parties’ choice of Brazilian 
law unless there were specifi c reasons to declare this choice void. Hence, this consolidation, 
besides increasing juridical certainty for the parties, would lead to a more harmonious case 
law amongst these jurisdictions.

This juridical certainty for contracting parties is conditional, however, on the accep-
tance of autonomy in all the jurisdictions connected to the contract. Thus, it would not be 
guaranteed if autonomy were accepted in only some of the jurisdictions connected to it, 
since proceedings could be brought in another jurisdiction that rejects autonomy. Thus, 
the effi cacy of autonomy in Latin America would be limited unless it is accepted in all its 
jurisdictions.

2. Autonomy needed to harmonize confl ict rules
The domestic confl ict rules on the law governing contracts differ signifi cantly 

amongst the selected countries. Thus, Brazilian law points to the law of the place of ma-
king of the contract29; Chilean law to either the law chosen by the parties, the law of the 
place of performance or the law of the place of making of the contract30; and Uruguayan 
law to the law of the place of performance of the contract determined by the irrebuttable 
presumptions of the Treaty on International Civil Law, Montevideo 188931. 

This diversity of confl ict rules makes it diffi cult to predict the governing law of 
contracts with ties to one or several of these jurisdictions. It also increases legal risks for 
the parties since courts might apply to a contract a law that was never foreseen by them, as 
Chilean law in the example given above. Finally, it might increase the legal cost of an in-
ternational transaction since the drafting of the contract or the determination and proof of 
the applicable law might demand specialized and costly legal assistance. These unfortunate 
effects need to be corrected to foster international and cross-border transactions between 
these jurisdictions and to secure a fair transaction between the parties. Thus, they might 
affect and damage, especially, the weaker party to a transaction, such as the consumer or 
small producer, who might not have access to the legal expertise to prevent them. The 
consolidation of autonomy in these jurisdictions would contribute to harmonizing confl ict 
rules on contracts and to diminishing legal risks and costs in respect of them. 

Harmonizing confl ict rules on autonomy is especially needed in those Latin Ame-
rican countries intending economic integration in a common market such as the MER-
COSUR customs union. Amongst these countries, only Argentina, Paraguay, Peru and 
Venezuela have rules broadly authorizing choice of law clauses. It is reasonable to suppose 
that the number of contracts containing these clauses and of judicial cases in respect of 
them will increase with the growth of cross-border transactions fostered by the MERCO-
SUR. This might move parties to engage in “forum shopping” in order to begin or avoid 
proceedings in those jurisdictions that accept or reject autonomy, in accordance with their 

29 Art. 9 Brazilian ILCC. 
30 Art. 113 Chilean CCom; art. 16 CC. 
31 Art. 2399 Uruguayan CC; arts. 34-38 Treaty on International Civil Law, Montevideo 1889. 
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best interests. Thus, to prevent this “forum shopping” and to anticipate more easily the law 
which will be applied to international contracts within the MERCOSUR, it would be con-
venient that autonomy is consolidated in similar terms in all the member countries so that 
the chosen law is applied irrespective of the country in which a judgment is given32. This 
would secure the effective integration of the members of MERCOSUR and would provide 
them with the appropriate contractual legal framework for the functioning of their future 
common market33. A similar rationale can be applied to other Latin American associations 
intending economic integration such as ALADI (Latin American Association of Integra-
tion), CAN (Andean Community of Nations) and the Pacifi c Alliance.

Besides, the consolidation of autonomy in the selected countries would contribute 
to harmonizing their confl ict rules with their rules on arbitration, which permit upholding 
choice of law clauses34.

This consolidation, though an important step towards harmonizing confl ict rules in 
Latin America will, however, have a limited effect in guaranteeing juridical certainty if not 
supplemented by the harmonization of the default rules on the law governing international 
contracts in the absence of choice by the parties. The additional harmonization of these de-
fault rules would allow parties to anticipate this law with reasonable certainty in any Latin 
American fora.

3. Autonomy needed to guarantee a suitable law for an international contract
Autonomy allows parties to choose, with fl exibility, a suitable law to govern their 

contract. This fl exibility would allow parties to opt out of Brazilian and Chilean confl ict 
rules pointing to the law of the place of making to govern a contract, or the law determi-
ned by the irrebuttable presumptions of the Treaty on International Civil Law of Montevi-
deo, 1889 in Uruguay, when these laws have no substantial ties with the contract or seem 
unsuitable to govern it35. It would also counteract the Brazilian and Chilean judicial trend 
to apply their national laws to international contracts even when a contract has little con-
nection to them36.

Thus, the consolidation of autonomy in Brazil, Chile and Uruguay seems necessary 
to fulfi l these three needs. 

III. ANALYSIS OF THE POSSIBLE ROUTES FOR THE CONSOLIDATION OF 
AUTONOMY IN LATIN AMERICA

Two routes are to be analysed: the ratifi cation of the MC and the amendments of 
the confl ict rules of those countries, which have no rules on autonomy. Both are relevant 

32 This same reasoning led to the drafting of the Rome Convention, 1980 which consolidated autonomy in 
the EU: GIULIANO and LAGARDE (1980) pp. 4-5.
33 Art. 1 Treaty for the Constitution of Mercosur, Asunción 1991; FELDSTEIN (2000) pp. 361-362, 376-377. 
34 Brazilian Law 9.307 of 1996; Chilean Law 19.971 of 2004; Uruguayan General Procedural Code of 1988.
35 Art. 9 Brazilian ILCC; arts. 14, 16 Chilean CC; art. 2399 Uruguayan CC.
36 See for Brazil, ARAUJO (2002) p. 202; GRIFFITH (1959) p. 55 and for Chile, VIAL (2013) pp. 896-900.
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since a) the MC was drafted by the OAS to harmonize confl ict rules on contracts within 
Latin America and b) the amendment of the confl ict rules of these countries has been at-
tempted several times by national legislators as a necessary measure for obtaining this har-
monization. 

OAS countries have explored two further routes with limited success. First, the 
adoption of the United Nations Convention on Contracts for the International Sale of 
Goods, 1980 (CISG)37 which is in force in 14 Latin American countries and has harmo-
nized laws in respect of these contracts but, has consolidated only a limited acceptance of 
autonomy therein by restricting the parties’ choice to the possibility of derogating from its 
rules38. And second, the ratifi cation of the The Hague Convention on the Law Applicable 
to Contracts for the International Sale of Goods, 1986 but only Argentina has become a 
party to this convention which is not yet in force39.

A. THE MEXICO CONVENTION, 1994 CONCEIVED AS A TOOL FOR THE 
CONSOLIDATION OF AUTONOMY IN LATIN AMERICA

The OAS focused on drafting Inter American conventions on confl ict issues to be 
approved in specialized conferences, known as CIDIP40. As to autonomy, the MC signed 
on 17-III-1994 at CIDIP V is mostly relevant, since it is the fi rst Inter American Conven-
tion broadly authorizing autonomy.

The drafting process of the MC shows that the consolidation of autonomy within 
Latin American countries seemed paramount to OAS’ States to develop regional integra-
tion and foster international trade41. It was agreed by them that an international conven-
tion was the appropriate tool to achieve this consolidation. Further, this view was shared 
even by those States that do not accept autonomy in their domestic confl ict rules, such as 
Brazil and Uruguay, which were amongst the signatories of the MC. This consensus has led 
paradoxically, to only fi ve signatures and two ratifi cations of the MC and it is doubtful that 
more countries are to sign or ratify it in the future42.

The degree of acceptance of party autonomy in Latin American countries has chan-
ged little after the MC was drafted. They keep, with the exception of Venezuela and more 
recently of Argentina, Paraguay and Dominican Republic almost the same rules to govern 
international contracts that were in force prior to the MC. 

The MC, however, has had some positive infl uence in the development of confl ict 
rules on contracts in Latin America. It has inspired the Venezuelan Private International 
Law Act (1998), the Dominican Republic Private International Law Act (2014), the Para-

37 CIDIP IV/Res. 2/89.
38 Art. 6 CISG.
39 See BOGGIANO (1993) and OAS/Ser. 10/93.
40 See http://www.oas.org/es/sla/ddi/derecho_internacional_privado.asp. Date of visit 27 December 2017 
and SAMTLEBEN (1983) pp. 35-44.
41 On the genesis of the MC see: OEA/Ser. 11/93 pp. 17-18; GARRO (1992) pp. 587-616; HERBERT (1994) 
pp. 45-62; JUENGER (1994) pp. 381-393; PARRA-ARANGUREN (1994) pp. 179-247 and (1996) pp. 299-320. 
42 The MC entered into force between Mexico and Venezuela on 15 December 1996. Other signatories are 
Bolivia, Brazil and Uruguay. 
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guayan Law 5393 on the Law Applicable to International Contracts (2015) and some draft 
bills in Brazil43 and Uruguay44. Besides, it has also refl ected an OAS offi cial policy towards 
promoting the harmonization of confl ict rules on contracts and the consolidation of auto-
nomy within its member States45. Thus, the importance of the MC consists in having been 
used as a model for drafting domestic confl ict rules, rather than in its actual implementa-
tion within Latin America.

1. The MC: relevant features in respect of autonomy
The acceptance of autonomy is the main feature of the MC46. Only in the absen-

ce of the parties’ choice or when this choice is ineffective, other default laws apply to the 
contract47. Autonomy is accepted with very few limits and in wide terms for international 
contracts -civil and commercial- within the scope of the MC48. Thus, parties are allowed 
to choose or change the law applicable to the contract at any time, to split this law or to 
choose the law of a State not connected to it or of a State not party to the MC49. The choi-
ce of law by the parties might be express or tacit50. The scope of the chosen law is wide51 
and its application is limited only by the public policy and the mandatory rules of the 
forum and, discretionally, by the mandatory rules of another State connected to the con-
tract52. In all these aspects the MC follows closely the Convention on the Law Applicable 
to Contractual Obligations, 1980 which was its model. 

The MC is not applicable to purely domestic contracts and to those contracts exclu-
ded by a declaration of a State Party when ratifying or acceding to it53. Likewise, the MC 
does not limit autonomy in certain types of contracts where the weaker party might need 
protection54, though State parties might declare these contracts excluded from its scope55. 
And the MC assigns a role to the lex mercatoria in governing contracts. Thus, it states that 
“the guidelines, customs and principles of international commercial law as well as com-
mercial usage and practices generally accepted shall apply in order to discharge the requi-

43 Projeto de Lei N° 4.905, 1995 shelved in 1996 and Projeto de Lei do Senado Nº 269, 2004 shelved in 
2010.
44 The Uruguayan Bills for a General Law of Private International Law, 2004 (shelved in 2005) and 2009 
(still under discussion by Parliament).
45 See OAS CP/Res. 486 (717/87); HERNÁNDEZ-BRETÓN (2003) pp. 454-456; POSENATO (2006) p. 22.
46 Art. 7 MC.
47 Art. 8 MC.
48 Arts. 1, 3 MC. The MC applies to unilateral acts connected with a contract: OEA/Ser. 32/94 rev. 1, p. 1 
and OEA/Ser. 46/94, vol. 2, pp. 6-8. 
49 Arts. 2, 7- 8 MC.
50 Art. 7 MC.
51 Arts. 12-14 MC.
52 See arts. 11, 18 MC. The MC gives no guidelines to courts on the discretionary application of the manda-
tory rules of the law of a third State connected to the contract.
53 Art. 1 MC. 
54 This limit was never discussed or included in any drafts of the MC, see OEA/Ser. 10/93; OEA/Ser. 12/93; 
OEA/Ser. 15/93; OEA/Ser. 14/93.
55 Arts. 1, 11, 18 MC. See JUENGER (1997) p. 204.
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rements of justice and equity in the particular case”56. Besides, in the absence of choice of 
law by the parties, the MC refers to a need “to take into account the general principles of 
international commercial law recognized by international organizations” along with other 
elements of the contract to determine the law that is to govern it57. 

There is no doctrinal consensus, however, as to the possibility under the MC that 
the lex mercatoria becomes the proper law of the contract when chosen by the parties58. 
Neither its text, nor the history of its drafting, provides a clear answer to this problem59. 
Some doctrine construes the MC as stating that the governing law of a contract shall 
always be the law of a State60. Accordingly, the principles of international commercial law 
and the lex mercatoria are to serve as auxiliary guidelines for determining the law of the 
State most closely connected to the contract in the absence of choice of law by the parties, 
or are to supplement this law when needed, but are not to replace it as the governing law 
of the contract61. Other doctrine, more solidly grounded, argues that the MC permits the 
parties to choose the lex mercatoria to govern a contract. It argues that if the MC permits 
courts to apply these “principles of international commercial law” to govern a contract in 
the absence of choice of law by the parties or “the guidelines, customs and principles of 
international commercial law as well as commercial usage and practices generally accepted” 
when equity requires it, it is coherent to conclude that it also allows parties to make them 
applicable to a contract by choosing them62. In sum, though the MC is ambiguous in its 
reference to the lex mercatoria; it seems that it is inclined to accept choices of this law by 
the parties63.

56 Art. 10 MC. See NYGH (1999) p. 66.
57 Art. 9 MC.
58 Juenger, the USA delegate, who proposed including the reference to the general principles of international 
commercial law in art. 9 MC, argues that the MC allows choices of the lex mercatoria and so does Parra-Aran-
guren who was the drafter of art. 10 MC. See JUENGER (1997) pp. 204-205 and (1994) pp. 391-392; PAR-
RA-ARANGUREN (1994) pp. 218-220 and (1996) pp. 308-309. Endorsing their opinion see HERNÁNDEZ-BRETÓN 
(2005) pp. 5-7; NYGH (1999) pp. 62, 187-188; PEREZNIETO and SILVA (2000) pp. 283-284; SAMTLEBEN (2002) 
pp. 365-370. Against their opinion see BOGGIANO (1996) pp. 224-226 and (1995) pp. XXVII-XXIX; FERNÁN-
DEZ (1995) pp. 182-183; HERBERT (1994) pp. 53-54; LANDO (1996-97) pp. 63-64; SANTOS (1998) pp. 91-92.
59 Art. 9 was the fruit of a compromise between the USA proposition of applying the UNIDROIT principles 
on contracts as governing law of a contract in default of choice by the parties and those opposing this view. 
Art. 10 was approved stating that the lex mercatoria was to supplement the governing law of a contract when 
demanded by equity. However, the report of the Tucson meeting, where this provision was drafted, highlights 
that the intention of some experts was to include the lex mercatoria in the MC as the principal source of law for 
international contracts. See the discussions held in CIDIP V in OEA/Ser. 46/94, vol. 2, pp. 46-50, 58-61; OEA/
Ser. 46/94, vol. 1, pp. 24-29; OEA/Ser. 32/94 rev., p. 3. See the discussions held in Tucson in OEA/Ser. 14/93, 
pp. 3, 8-9, 16-17, 28-29.
60 BOGGIANO (1996) pp. 224-226; FERNÁNDEZ (1995) pp. 182-183; HERBERT (1994) pp. 53-54; LANDO 
(1996-97) pp. 63-64.
61 See NOODT (1997) pp. 103-104.
62 Arts. 9-10 MC. HERNÁNDEZ-BRETÓN (2005) pp. 5-7 and (2001) p. 333; JUENGER (1997) pp-204-205 and 
(1994) pp. 384, 392; NYGH (1999) pp. 62, 187-188; PARRA-ARANGUREN (1996) pp. 308-309; PEREZNIETO and 
SILVA (2000) pp.283-284; SAMTLEBEN (2002) pp. 365-370.
63 NYGH (1999) pp. 62, 187-188; SAMTLEBEN (2002) pp. 354-371.



 463 
Revista Chilena de Derecho, vol. 45 Nº 2, pp. 453 - 478 [2018]

VIAL UNDURRAGA, María Ignacia  Party autonomy  in Latin America: a pending task

2. The failure of the MC in consolidating autonomy in Latin America
There are several reasons that could explain the failure of the MC in consolidating 

autonomy in Latin America64. They merit to be analysed in order to correct them in new 
attempts of consolidation. 

These reasons refer to a defi ciency of the MC itself, namely, its restricted scope of 
application; and to defi ciencies in the legal systems of Latin American countries, such as, 
the need for supplementing the MC with an adequate set of domestic confl ict rules, cu-
rrently inexistent, and its confl ict with the legal tradition of some countries, reluctant to 
introduce changes in their legislation. 

a) The limited scope of application of the MC
Article 1 of the MC fi xes its scope of application when stating that this Convention 

shall determine the applicable law to international contracts. This wide scope of applica-
tion is, however, only apparent since it is restricted by the requirement that the contract be 
linked to two or more State parties to the MC. 

This restriction, though not expressed in the text of the MC, can be inferred from 
the characterization of an international contract included in it, which reads as follows: “a 
contract is international if the parties thereto have their habitual residence or establish-
ments in different State Parties or if the contract has objective ties with more than one 
State Party” (art. 1 par 2nd). As a consequence, the MC only applies to contracts which 
fulfi l these requisites65. Hence, international contracts whose parties have their habitual 
residence or establishments in different States which are not party to the MC, international 
contracts where one party resides in a State party and the other resides in a State not party 
to the MC and international contracts that have objective ties with only one State party to 
the MC are outside its scope.

Thus, where the MC is enacted, international contracts are necessarily submitted 
to a double legal regime: that of the MC, for contracts under its scope, and that of other 
confl ict rules –domestic or international-, for all other contracts, which might outnumber 
those governed by the MC. This double legal regime will make the acceptance of auto-
nomy limited and exceptional in those enacting States where domestic confl ict rules reject 
autonomy or will provide different solutions in respect of autonomy if enacting States have 
confl ict rules which are not in harmony with the MC. Hence, the lack of universality of 
the MC makes it unable to consolidate autonomy or to establish uniform rules to govern 
international contracts within or between the State parties to it. Moreover, by multiplying 
confl ict rules the MC increases juridical uncertainty in respect of the law governing con-
tracts in these States. Consequently, even if the MC were enacted in all Latin American 
States, the problem of guaranteeing the acceptance of autonomy and of achieving uniform 
rules to govern contracts therein would persist, unless they enact other confl ict rules in 
harmony with those of the MC. This conclusion is more evident when taking into account 

64 Few authors comment on the reasons for the lack of ratifi cations of the MC but fail to analyse them: 
HERNÁNDEZ-BRETÓN (2003) pp. 441-471; POSENATO (2006) p. 62.
65 FERNÁNDEZ (1995) pp. 181-182; LEYVA (1998) p. 321; NOODT (1997) pp. 128-129.
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that contracts with ties to important commercial partners to Latin American States, such as 
European and Asian States, are outside the scope of the MC and, therefore, will normally 
be governed by domestic confl ict rules66.

Limiting the scope of application of the MC to contracts linked to at least two State 
parties, does not reconcile well with the logic of granting the parties the right to choose 
the law of States not parties to the MC67 or with the extreme liberality of entitling them 
to choose the lex mercatoria to govern a contract68. It is, for example, paradoxical that 
the choice of German law in a contract between companies of two State parties would be 
upheld and governed by the MC and a contract between a company of a State party and 
a German company containing the same clause would be governed by different provisions 
which could uphold it or not. It seems that this exclusion diminishes the consistency of the 
MC which, while allowing party autonomy in ample terms restricts, at the same time, its 
scope of application signifi cantly.

The rationale for restricting the scope of application of the MC to contracts invol-
ving Latin American ratifying States is diffi cult to identify from the documents that give 
the account of its drafting process. This restriction does not appear to have been thorou-
ghly discussed at any stage of this process. The fi rst draft of the MC, the CJI Draft, in-
fl uenced by the Rome Convention, did not contain this restriction and intended the MC 
to be applied universally, to all international contracts within the State Parties69. This draft 
was changed in a meeting of experts held in Tucson with the consequence of restricting the 
scope of application of the future MC. There, the discussion focused on the convenience 
of restricting autonomy to international contracts70. With this purpose, a specifi c characte-
risation for these contracts was included in art. 171. The experts, however, do not appear to 
have taken into account that the new characterisation restricted substantially the scope of 
application of the MC, nor did they measure the effects that this restriction could have in 

66 See trade data in FITA: www.fi ta.org/countries. Date of visit: 27 December 2016; and SICE: www.sice.
oas.org/countries_e.asp. Date of visit: 27 December 2017. This data shows that trade with non Latin American 
countries represents an important percentage of their trade exchange; thus, the number of contracts not gover-
ned by the MC might outrank in number those governed by it.
67 Art. 2 MC.
68 Arts. 9-10 MC.
69 See CJI Draft in OEA/Ser. 12/93. 
Art. 1 reads as follows:
“The provisions of this Convention shall be applicable to situations that involve confl ict of laws in respect of 
contractual obligations of a private nature.
 The international nature of the contract must be evident from objective elements located in various States.
 The law designated by the Convention shall be applied even if the said law is that of a State that is not a 
party”
70 The spatial application of the MC was not discussed. See the report of the meeting in OEA/Ser. 14/93, pp. 
7, 10, 21 and the Tucson Draft in OEA/Ser. 15/93.
71 Art. 1 of the Tucson Draft reads as follows:
 “This Convention determines the law applicable to international contracts.
 A contract is international when the parties have their commercial establishments in different State Parties, 
or when the contract has objective contacts with more than one State Party.
 This Convention shall not apply to contracts between States or to contracts of a public nature where the 
State or a State agency or entity is party.”
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respect of its effi cacy. This restriction was not discussed either by the delegates to CIDIP V 
when approving the fi nal text of the MC72. Similar oversight about the effects of this res-
triction can be found in literature commenting on the MC73. 

This restricted scope of application reduces considerably the effi cacy and attracti-
veness of the MC and might deter States from ratifying it. Multiplication of confl ict rules 
and increasing overlapping of provisions, either domestic or international, make it more di-
ffi cult for courts, legal practitioners and traders to determine or predict which is to be the 
law governing a contract and so can only doubtfully help to foster international commerce 
or eliminate barriers for cross-border transactions. Further, predicting that a contract is to 
be governed by the MC is a task not without diffi culty. The MC gives great discretion to 
courts for determining the existence of the elements to characterize a contract as interna-
tional for the purpose of fi xing its scope of application. Thus, the MC leaves to national 
courts the power of determining when a party has its residence in a State party or which 
elements of a contract can be considered as objective ties to a particular State party, both 
being fundamental determinations in deciding whether the MC applies to a contract74. 
Consequently, parties cannot have complete certainty that a contract is to be governed by 
the MC until courts have so determined, uncertainty that can hardly be considered ideal to 
promote regional trade or to avoid forum shopping.

b) The need to supplement the MC with an adequate set of confl ict rules
The implementation of the MC requires that every State party has adequate confl ict 

rules to supplement it when the MC refers certain issues to national laws or leaves legal 
gaps to be fi lled in. These rules are equally needed for contracts outside its scope of appli-
cation. Conveniently, these confl ict rules should provide solutions in harmony with those 
of the MC so as to secure juridical certainty and predictability75. However, these rules on 
autonomy do not currently exist in Brazil, Chile and Uruguay. Thus, these countries will 
need to amend their confl ict rules prior or subsequent to ratifying the MC in order to im-
plement it. But several attempts to introduce necessary amendments in some of them have 
failed. Meanwhile, the lack of these confl ict rules acts as a positive deterrent to the ratifi ca-
tion of the MC by these countries.

This situation can be illustrated when analysing Chilean law. This law has no do-
mestic provisions to determine whether courts must apply foreign law ex offi cio or whether 
it must be proved by the parties in the case, or for providing for the protection of the pu-
blic policy of the forum and the fulfi lment of Chilean mandatory rules, or for determining 

72 See the report of the rapporteur in OEA/Ser. 32/94 rev. 1 and Minute of the plenary session of CIDIP-V in 
OEA/Ser. 46/94, vol 1, pp. 20-21. 
73 BURMAN (1995) p. 380; DE MAEKLT (2001) p. 374; HERNÁNDEZ-BRETÓN (2005) p. 3; LUCAS (1996) pp. 
132-133; HERBERT (1994) pp. 48-51; JUENGER (1994) pp. 381-393 and (1997) p. 204; OPERTTI (1994) pp. 
28-30; PARRA-ARANGUREN (1994) pp. 205-206, 214-215 and (1996) pp. 305-306; POSENATO (2006) pp. 30-46; 
SANTOS (1998) Ch. 1-10. A slight reference to this restriction is made by RECHSTEINER (2002) pp. 140-141.
74 Art. 1 MC. See OEA/Ser. 14/93, p. 14.
75 For instance, when determining the indicators of a tacit choice of law or the limits for exercising auto-
nomy: arts. 7, 11, 18 MC.
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criteria to solve an issue of characterisation76. Thus, when the MC requires the application 
of a foreign law to a contract, either because the parties have chosen it or, because it has 
been determined by the rules of the MC, Chilean law has no clear criteria to determine 
how the provisions of that foreign law shall be applied or which are the limits to which 
they are to be subjected. Hence, Chilean law lacks provisions that are essential to supple-
ment and enforce the MC. 

A similar lack of provisions to supplement adequately the MC can be observed in 
Brazilian and Uruguayan law. Though both legal systems have a more developed confl ict 
system than that of Chilean law, they reject autonomy in clear terms and can hardly be 
reconciled or harmonized with the provisions of the MC. This rejection of autonomy 
leads one to wonder whether the protection of the public policy or mandatory rules of the 
forum will be used by courts to declare inapplicable provisions of the MC confl icting with 
those of the forum. For instance, those submitting certain contractual issues to the chosen 
law when a mandatory rule submits them to the law of the place of making in Brazil, or 
to the law of the place of performance in Uruguay77. Thus, unless these laws are amended 
to accept autonomy, the ratifi cation and enforcement of the MC will remain uncertain in 
these countries.

In addition, the lack of provisions on international contracts in national laws might 
also be a positive deterrent to ratifying the MC if considering that it allows parties to choo-
se the lex mercatoria to govern a contract. The incompleteness of this lex mercatoria makes 
having recourse to the law of the forum for supplementation more necessary than when 
choosing a State law and thus, adds another reason to oppose ratifying the MC while or if 
domestic confl ict rules are not amended having in mind this need.

This problem seems to have been understood by the Venezuelan legislator who, after 
enacting the MC, enacted the 1998 Private International Law Act, purposely modelled on 
the MC so as to harmonize domestic confl ict rules with its provisions. Similar procedures 
will need to be followed by other countries when enacting the MC.

c) Confl ict between the MC and the legal traditions of certain countries 
The authorization of autonomy in the MC confl icts with the legal tradition of the 

selected countries to different degrees. This opposition is strong in Brazil and Uruguay, 
who reject autonomy in their confl ict rules. It is less strong in Chile where autonomy is 
widely practiced notwithstanding that confl ict rules authorize it restrictedly and case law 
tends to apply Chilean law to contracts linked to the country.

Legal tradition, national pride and signifi cant divergence between the laws intended 
to be harmonized are well known obstacles to harmonization of laws amongst countries78. 
All of them are present to a certain extent in Brazil, Chile and Uruguay and can hinder 
their ratifi cation of the MC. Thus, the weight of legal tradition in these countries and 
an excessive respect for the provisions of the old Civil Codes have contributed to a long 

76 VILLARROEL and VILLARROEL (2015) pp. 69, 98-100, 144-145. 
77 Art. 9 Brazilian ILCC; art. 2399 Uruguayan CC. 
78 PARRA-ARANGUREN (1988) pp. 39-57. 
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standing reluctance of national legislators in amending domestic confl ict rules and, more 
recently, in ratifying the international conventions elaborated within the various CIDIP79. 

A preliminary and overall analysis of Brazilian, Chilean and Uruguayan legal situa-
tion shows that the MC, which was welcomed with enthusiasm by doctrine80, has failed 
to enthuse national legislators. These legislators have shown themselves unconvinced, not 
only of the need of ratifying the MC, but also of that of changing the confl ict rules on 
contracts in these jurisdictions.

This is the case in Brazil whose government, after having signed the MC in 1994, 
has not asked Parliament to ratify it. This omission seems to conform to a subsequent 
change of policy towards autonomy and the convenience of amending national confl ict 
rules to authorize it. Thus, the government withdrew in 1996 a bill intending to harmoni-
ze domestic confl ict rules with those of the MC81 and replaced it in 2002 by another bill82 
that opposed autonomy and was incompatible with the provisions of the MC. Another 
bill accepting autonomy was presented to Parliament in 200483 but was shelved in 2011 
together with the 2002 bill. It seems that the Brazilian legislator does not intend to ratify 
the MC or to change the provisions of the Introductory Law to the Civil Code (1942) 
opposing autonomy. However, it is possible, though still uncertain, that the legislator will 
overcome its reluctance to accept autonomy as infl uenced by doctrine, some recent case 
law and an increasing recognition of the parties’ role in determining the law applicable to 
international contracts in arbitral proceedings84.

In Uruguay, the historical opposition to autonomy comes accompanied by a strong 
national pride in the provisions of the Montevideo Treaties 1889-1940, which the country 
helped to draft, and which have been applied widely since 1941 when they were incorpo-
rated into the Civil Code85. The Uruguayan government signed the MC in 1994 and sent 
to Parliament in 1995 a bill proposing its ratifi cation, which, after several years of discus-
sion, was shelved in February, 200586. Another bill, the Bill for a General Law of Private 
International Law, 2004 which intended to amend the provisions of the Civil Code and 
accept autonomy was shelved in February, 2005 but replaced by another in 2009, still un-
der discussion, which proposes a more restricted acceptance of autonomy87. All this shows 
that the legislator is hesitant as to accepting autonomy. Further, national doctrine, though 
progressively supportive of autonomy88, has been critical of the MC. It has criticized as 

79 See:http://www.oas.org/es/sla/ddi/docs/derecho_internacional_privado_resumen_estado_fi rmas_ratifi ca-
ciones.pdf. Date of visit: 27 December 2017. See also FERNÁNDEZ (1994) pp. 197, 202, 206-207.
80 BOGGIANO (1995) pp. VII-XXXI; DE ARAUJO (1998) pp. 455-457; LEÓN (2002) pp. 188-189.
81 Projeto de Lei 4.905, 1995.
82 Projeto de Lei do Senado 243, 2002.
83 Projeto de Lei do Senado 269, 2004. 
84 Art. 2 Law 9307 of 1996; DE ARAUJO and CORRÊA (2008) pp. 267-280; REICHSTEINER (2002) p. 139; 
STRENGER (1996) pp. 679-680 and (1967) pp. 204-205; VALLADÃO (1974) pp. 353-354. 
85 Law 10.084 of 1941.
86 See https://parlamento.gub.uy/documentosyleyes/fi cha-asunto/25313. Date of visit: 10 January 2018.
87 See https://parlamento.gub.uy/documentosyleyes/fi cha-asunto/38377. Date of visit: 10 January 2018.
88 SANTOS (1998) pp. 71-72; OPERTTI and FRESNEDO (1997) p. 55; OPPERTI (1994) p. 28.
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excessive the discretion granted to courts to determine the governing law of a contract in 
the absence of choice by the parties89. This criticism seems to have had some infl uence on 
the Bills for a General Law of Private International Law, 2004 and 2009 which instead of 
adopting the default rules of the MC, adopts the provisions of the Treaty of International 
Civil Law of Montevideo, 194090. These proposals also show that the national legislator 
is reluctant to depart totally from the traditional Montevideo Treaties’ provisions even if 
approving autonomy. 

Though autonomy is not a complete novelty in Chilean legal tradition, ratifying the 
MC would mean abandoning –at least for the contracts under its scope- the territorialism 
that inspires the Civil Code’s confl ict rules91. Thus, contracts to have effect in Chile will 
no longer be mainly governed by Chilean law but by the law determined by the MC. This 
raises the question as to whether courts will apply this law without an amendment of the 
Civil Code rules which have normally been construed as overriding any other governing 
law of a contract92. Hence, it is diffi cult to predict as to what extent courts will decide that 
mandatory rules of the forum or the protection of its public policy will limit the applica-
tion of the MC in contracts to be performed in Chile. 

In sum, preserving legal tradition weighs against amending national confl ict rules 
and ratifying the MC in these jurisdictions. 

3. Prospect of future ratifi cations of the MC by the selected countries
The prospect of future ratifi cations of the MC can be further analysed taking into 

account additional factors. 
A preliminary view shows that the number of countries which have signed the MC 

contrasts sharply with the number of countries that had previously expressed interest in 
enacting it. Thus, only fi ve countries signed the MC –Bolivia, Brazil, Mexico, Uruguay 
and Venezuela- of which only two have ratifi ed it; whereas, sixteen countries intervened in 
its drafting93. This small number of ratifi cations is symptomatic of the attitude that Latin 
American countries have had regarding different attempts to harmonize laws. 

Thus, Latin American Countries have been criticized for their longstanding “passive 
resistance” to the adoption of uniform rules94. This resistance seems to be being exercised 
in respect of the MC: though it enthused doctrine, it has not moved legislators to take 
steps to adopt it. This is the case in Chile who has not signed the MC or expressed any 
offi cial interest of acceding to it. Besides, a clear decline of the initial interest in ratifying it 
can be observed in Brazil and Uruguay. 

89 OPERTTI and FRESNEDO (1997) pp. 35-37; SANTOS (1998) pp. 128-133.
90 Art. 47 Uruguayan Bill, 2004; art. 45 Uruguayan Bill, 2009.
91 Arts. 14, 16 Chilean CC; art. 113 Chilean CCom; VIAL (2013) pp. 895-900.
92 VIAL (2013) pp. 898-899.
93 Argentina, Bolivia, Brazil, Canada, Mexico, Panama, Paraguay, Peru, Nicaragua, Uruguay, USA and Vene-
zuela participated in the drafting of the MC, see OEA/Ser. 46/94. Chile, Colombia, Costa Rica and Honduras 
had encouraged its drafting, see OEA/Ser. 11/93, pp. 56, 68, 116, 171.
94 See PARRA-ARANGUREN (1988) p. 54.
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A country by country analysis of the removal of legal obstacles needed to enact the 
MC shows that the selected countries need substantial legal amendments to implement it.

In Brazil, the law in force rejects autonomy and contains mandatory rules referring 
contracts to the law of their place of making95. The mandatory character of these provi-
sions makes them prevail over those of international treaties in force. Thus, unless Brazil 
amends them to accept autonomy, the MC, even if ratifi ed by Parliament, could not pos-
sibly be implemented in those aspects that confl ict with actual legislation. In this respect, 
two bills, Projeto de Lei 4.905, 1995 and Projeto de Lei de Senado Nº 269 of 2004 pro-
posed confl ict rules that would have harmonized domestic law with the MC but both bills 
were rejected96. Seemingly, the Brazilian legislator has abandoned its interest in ratifying 
the MC.

Chilean law lacks provisions that are essential to supplement and enforce the MC97. 
Further, case law tends to apply Chilean law to contracts that are to have effect or are to 
be performed in Chile due to the strong territorialism that inspires Chilean law98. Thus, 
implementation of the MC will require the enactment of new general confl ict rules and 
specifi c confl ict rules on contracts. Further, mandatory confl ict rules that provide for the 
application of the law of the place of making and the law of the place of performance for 
contractual issues should be replaced by more fl exible confl ict rules that guarantee greater 
freedom to contracting parties. Without these amendments –of which there is no proposal- 
enacting the MC would be ineffective.

Uruguayan doctrine has stated that enacting the MC would mean a radical change 
in Uruguayan confl ict rules and the withdrawal of a legal practice adopted for more than 
a century99. This statement highlights the strong disagreement between the MC and the 
Uruguayan confl ict rules and case law. Thus, autonomy has been consistently considered 
by courts as contrary to Uruguayan law and public policy. Because of this, the acceptance 
of autonomy in Uruguay requires, necessarily, amendments of the domestic rules on the 
law governing international contracts100. Without these amendments autonomy would be 
accepted only in contracts governed by the MC and would continue to be rejected in all 
other contracts. The Bill for a General Law of Private International Law, 2009 proposes 
these amendments. It remains to be seen whether it will be enacted as law or will be reject-
ed, as a similar bill was in 2005.

Thus, legal tradition is a real obstacle to enacting the MC in these countries. Strong 
political and juridical will seem to be needed to overcome this obstacle and to change con-
fl ict rules on contracts in these jurisdictions. At present, national legislators seem not fully 
convinced of the convenience of this change and, so, the ratifi cation of the MC by these 
countries seems unlikely. The same applies to the incorporation of its rules into their do-

95 Art. 9 ILCC.
96 Section III. A. 2. c).
97 Section III. A. 2. b).
98 VIAL (2013) pp. 898-899.
99 OPERTTI and FRESNEDO (1997) p. 55.
100 Arts. 2399, 2403-2404 Uruguayan CC; OPERTTI (1994) p. 34.
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mestic confl ict rules or to the ratifi cation of a new and perfected convention that accepts 
autonomy universally which could not possibly be implemented without further amend-
ments of their domestic confl ict rules.

In sum, it seems that the consolidation of autonomy and harmonization of rules on 
international contracts can be more effectively achieved in Latin American countries by 
the amendment of their domestic confl ict rules on contracts that incorporates rules widely 
accepted in comparative law. Further, it seems that the ratifi cation of the MC might follow 
these amendments but will not be the principal cause to produce them. National legislators 
might be moved to make them by the lobby of national legal practitioners who are increa-
singly including choice of law clauses in international contracts and courts who are begin-
ning to accept these clauses in some cases, albeit with a vacillating case law. International 
organizations and scholars could contribute to this lobby with comparative studies that 
highlight the convenience of adopting harmonious rules on autonomy and give suggestions 
as to the possible mechanisms to avoid abuse of it.

IV. THE AMENDMENT OF THE CONFLICT RULES ON CONTRACTS 
OF BRAZIL, CHILE AND URUGUAY IN ORDER TO CONSOLIDATE 

AUTONOMY AND HARMONIZE LAWS IN LATIN AMERICA

The problem that remains to be solved is how to foster a harmonious amendment of 
the domestic confl ict rules on contracts of the selected countries that guarantees the accep-
tance of autonomy therein.

Logically, any proposal for this amendment needs to take account of and correct the 
facts that have made the MC inadequate to consolidate autonomy. Thus, it must accept 
autonomy universally, make possible the enactment of other domestic rules needed to 
supplement it and respect, to a certain extent, the legal traditions of these jurisdictions. Li-
kewise, this proposal needs to convince law makers that it promotes better laws than those 
in force. This conviction plays a fundamental role in the success of any attempt to amend 
laws since law makers are moved more by the desire of improving and updating laws than 
that of harmonizing them101. Hence, any successful proposal for a harmonious amendment 
of laws needs to be seen primarily as a proposal for sound law reform that will solve the 
problems and defi ciencies of the law in force102. 

A proposal for this harmonious confl ict rules can be drafted in the form of a Model 
Law which fosters harmonization with fl exibility by giving guidance as to the rules to be 
included in a national statute but, at the same time, allowing national legislator to modify 
them in accordance with national needs and circumstances103. Though, the harmonization 
attained through the enactment of a Model Law might be less satisfying than the unifi ca-

101 See, for example, the Exposés des Motifs of the Venezuelan PILA where harmonization is not mentioned in 
DE MAEKELT and RONDÓN (2002) pp. 137-149, and the Exposés des Motifs of the Peruvian CC where it is men-
tioned as a secondary goal of the bill in REVOREDO (1985) pp. 871-1038. 
102 GARRO (1992) pp. 612-613.
103 PARRA-ARANGUREN (1988) pp. 50-51.
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tion attained with the enactment of an international convention. Where there is national 
reluctance to enact a convention, this reluctance might be circumvented by the enactment 
of domestic rules based on a Model Law that produces reasonable harmonization. Thus, 
this could be the way for consolidating autonomy in the selected countries. In fact, the 
successful role played by the 1985 UNCITRAL Model Law on International Commercial 
Arbitration in the enactment of arbitration laws in Latin America provides evidence that 
autonomy might be fostered by a Model Law104. 

This Model Law on autonomy could be drafted within the CIDIP to be adopted 
by Latin American countries105. This option, though, seems rather unlikely since a CIDIP 
Model Law might meet the same failure as the MC. It seems that a Model Law to be adop-
ted worldwide might be more attractive for these countries. Perhaps, a Model Law drafted 
by UNCITRAL could be more effective. Instruments drafted by UNCITRAL – the Arbi-
tration Model Law and the CISG- have been widely adopted by Latin American countries 
and have succeeded in harmonizing their laws. Besides, the universal, rather than regional, 
scope of application of such a Model Law would lead to a wider harmonization on auto-
nomy.

OHADAC, the Organization for the Harmonization of Commercial Law in the Ca-
ribbean Countries, has also recently prepared a Draft Model Law on Private International 
Law that contains rules on autonomy for commercial contracts modelled in the MC. This 
draft, if adopted by Caribbean countries, might also contribute to the consolidation of au-
tonomy therein106.

The Hague Conference on Private International Law has conducted a study on the 
possibility of drafting an instrument on party autonomy for international contracts, to be 
adopted universally so as to foster further harmonization on autonomy. For the time being, 
the Conference has developed a set of non-binding global Principles on Choice of Law in 
International Commercial Contracts to serve as guidelines for parties, judges and arbitra-
tors107. These Principles could be a useful tool for consolidating autonomy in Latin Ame-
rica if incorporated in national confl ict laws108. Indeed, Paraguay has already incorporated 
them in its legislation widening its scope to all international contracts109.

In sum, either a Model Law or a set of General Principles might serve as guidelines 
for a harmonious amendment of domestic confl ict rules on international contracts in Latin 
America and, specifi cally, in Brazil, Chile and Uruguay. The movement towards accepting 
autonomy initiated by the MC might be reinforced by an internationally negotiated instru-

104 The UNCITRAL Model Law on arbitration has been adopted with minor changes in Bolivia, Chile, Gua-
temala, Mexico, Paraguay, Peru and Venezuela and with more substantive changes in Brazil and Costa Rica. 
Further, it inspired the Mercosur Agreement on International Commercial Arbitration which has been ratifi ed 
by Argentina, Brazil, Paraguay and Uruguay.
105 The methodology of drafting Model laws has been adopted by CIDIP VI and suggested as a way forward 
for future CIDIPS: FERNÁNDEZ (2002); VÁSQUEZ and RODAS (2002).
106 See OHADAC (2014) 
107 See HAGUE CONFERENCE (2008) and (2015).
108 Brazil, Chile and Uruguay are members of the Hague Conference.
109 Law N° 5393 of 2015.
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ment of a universal scope that helps to settle the opinion of national lawmakers in favour 
of autonomy. 

V. ADDITIONAL REQUIREMENTS FOR THE CONSOLIDATION OF 
AUTONOMY IN BRAZIL, CHILE AND URUGUAY

Besides the enactment of confl ict rules on autonomy, these jurisdictions will need to 
enact default rules for determining the governing law of a contract in the absence of choice 
by the parties. Ideally, these default rules should also be harmonious. Achieving a consen-
sus in respect of them will require thorough negotiation and compromise since the law in 
force in these countries differs. In Brazil, it provides for the application of the law of the 
place of making of the contract.110 In Chile, it provides for the application of the law of the 
place of performance if they are to be performed in Chile or the law of the place of making 
if they are to be performed abroad.111 In Uruguay, it provides for the application of the law 
of the place of performance determined by the presumptions of the Treaty on International 
Civil law of Montevideo, 1889.112 Different default rules exist also in other Latin American 
countries where autonomy is already consolidated.113 In sum, enacting harmonious default 
rules for contracts in these countries would be diffi cult and might demand a substantial 
change in their legal tradition. The consolidation of autonomy in these jurisdictions might 
contribute to this harmonization; however, if this harmonization is not achieved, the sole 
acceptance of autonomy will diminish signifi cantly juridical uncertainty for the contracting 
parties in them.

VI. CONCLUSIONS

Party autonomy in international contracts is not statutorily accepted in some La-
tin American countries as Brazil, Chile and Uruguay, where national courts vacillate as to 
upholding choice of law clauses. These clauses, however, are regularly included in inter-
national contracts connected to them notwithstanding they are either not regulated, or 
rejected by their confl ict rules. Additionally, these confl ict rules differ signifi cantly in de-
termining the law governing international contracts. This causes juridical uncertainty and 
legal risks for the parties since the governing law of a contract might vary depending on the 
confl ict rules of the forum where a dispute is brought.

There is consensus in accepting that the consolidation of autonomy will minimize 
these problems and help to harmonize confl ict rules on contracts in Latin America. Thus, 
it will secure that choice of law clauses will be upheld irrespective of the jurisdiction where 

110  Art. 9 ILCC. 
111  Arts. 14, 16 Chilean CC; art. 113 Chilean CCom; ETCHEBERRY (1960) pp. 55-60.
112  Art. 2399 Uruguayan CC.
113  Arts. 2652-2653 Argentinian CC; art. 2095 Peruvian CC; art. 30 Guatemalan Decree 2-89, art. 13 V 
Mexican Federal CC and art. 74 Panamanian CPIL; art. 60 Dominican Republic PILA, art. 11 Paraguayan 
Law 5393, art. 30 Venezuelan PILA.
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proceedings are brought, will permit the parties to anticipate with reasonable certainty the 
law that will govern their contracts and will allow them to avoid inappropriate governing 
laws for them. 

Several attempts to produce this consolidation, however, have had limited effect. 
Hence, OAS’ countries drafted the MC with this purpose, but it has only been ratifi ed by 
Mexico and Venezuela, and other ratifi cations might not take place. 

Three reasons could explain the failure of the MC in attracting more ratifi cations. 
First, the MC has too restricted a scope of application and lacks universality. Thus, where 
it is enacted, international contracts are necessarily submitted to a double legal regime: 
that of the MC, for contracts linked to at least two Latin American State parties, and that 
of other confl ict rules, for all other contracts. Hence, even if it were enacted in all juris-
dictions, the acceptance of autonomy and the harmonization of rules on contracts within 
Latin America would not be achieved unless each jurisdiction enacts other confl ict rules in 
harmony with those of the MC. Second, the implementation of the MC requires that every 
ratifying country has adequate confl ict rules to supplement it when it refers certain issues 
to national laws or leaves legal gaps to be fi lled in. These rules are equally needed for con-
tracts outside its scope of application. But several Latin America countries have no rules on 
these issues, and Third, the MC confl icts with the legal tradition of some countries reluc-
tant to amend their legislation.

Thus, the consolidation of autonomy and the harmonizing amendment of the con-
fl ict rules on contracts in Latin America is pending. National lawmakers might be moved 
to make this amendment by the lobby of legal practitioners who are including choice of 
law clauses in international contracts and courts who are beginning to accept these clauses 
in some cases. Further, this amendment might be fostered by a fl exible non-binding in-
ternational instrument, such as a Model Law or a set of Principles, that includes rules on 
autonomy widely accepted in comparative law but adaptable to national needs and legal 
tradition. 
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