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INTERNATIONAL INVESTMENT LAW AND THE
RIGHT TO HEALTH

DERECHO INTERNACIONAL DE INVERSIONES
YEL DERECHO A LA SALUD

CATALINA SOFIA R1zo Massu*

ABSTRACT: This article reflects on the hurdles of the right to health within international
investment dispute settlement. Its main purpose is to analyze the way in which both, the
right to health and property rights should fit there. In doing so, relevant jurisprudence, nor-
mative and pragmatic arguments are provided. Some of the measures and strategies proposed
so far to foster cohabitation between both branches of international law are challenged in an
attempt to demonstrate that none of them will effectively contribute to better protect the
right to health. Likewise, it offers less explored solutions, such as engaging the World Health
Organization and the International Court of Justice, and a shift in the onus of proof through
the application of the Precautionary Principle.

Key words: International Court of Justice, Investor-State Dispute Settlement, Precautionary
Principle, Right to Health, World Health Organization.

RESUMEN: Este articulo aborda los obstdculos que enfrenta el derecho a la salud en el siste-
ma internacional de resolucién de controversias de inversiones extranjeras. Analiza jurispru-
dencia relevante, argumentos normativos y pragmdticos y pretende que, tanto la proteccién
al derecho a la salud como a la propiedad, tengan cabida. Desafia las actuales estrategias
propuestas para fomentar la convivencia de ambos derechos, demostrando que ninguna de
ellas contribuird de manera efectiva a mejorar la proteccién del derecho a la salud. Asimismo,
explora nuevas medidas para enfrentar el problema, como la incorporacién de la Organiza-
cién Mundial de la Salud y la Corte Internacional de Justicia, y la alteracién en la carga de la
prueba mediante la aplicacién del principio de precaucion.

Palabras clave: Corte Internacional de Justicia, Sistema Internacional de Resolucién de Con-
troversias de Inversiones Extranjeras, Principio de Precaucién, Derecho a la Salud, Organiza-

cién Mundial de la Salud.

INTRODUCTION

Challenges faced by the interplay between international investment law (IIL) and
other international regimes have become evident at a fast speed’. Central to the debate are
those concerns on how to adapt regulatory powers of the state to a variety of crises around
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the world? and their permeation in the field of investment law®. Furthermore, when as-
sessing costs and benefits of investment protection treaties, it is frequently argued that the
impact on governments vary from a “regulatory chill” to a loss of their right to regulate* as
their autonomy to develop and implement policy is constrained’.

Possible clashes between IIL and international health law (IHL) are particularly in-
teresting for two reasons; (1) sensitive matters that are at stake and decisions taken on them
have far-reaching implications for the well-being of millions of people®; and (2) the way
in which international law has evolved in both fields. Traditionally, IIL is predominantly
a creature of treaties and customs’ and so far its main aim has been to shape a stable legal
framework for foreign investment®. Conversely, health affairs have become a globalized
challenge’, encompassing a variety of complex concerns which are hard to tackle without
international cooperation'. In this regards, IHL has evolved from a minimalist position
focused solely on health care'' and a narrow preventive approach on cross-border infec-
tious disease control'? towards a more inclusive one that aims to tackle non-communicable
diseases (NCDs) and improve the health of individuals'®. However, what has been more
critical from the interplay perspective, is the shift in the regulatory strategy from a prohibi-
tionist system' to a strict regulatory market'> where certain substances “sit in a regulatory
no man’s land” and “are neither completely regulated as licit products nor treated as illicit
ones”'®. This specific type of framework regulation is more likely to collide with vested
rights within IIL, broadening the sphere of conflict among both regimes'’.

To understand the scenario in which these interests come into play, the first section
of this essay situates the framework of health and property rights in international law. The
second section outlines some of the key issues within IIL that are likely to undermine an
adequate level of protection of the right to health. The purpose of both is to demonstrate
the hurdles of the right to health when a dispute between states and foreign investors arise.
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The final section, examines some less explored solutions as alternatives to enlighten the de-
bate with the aim of contributing to a more balanced system.

1. PUBLIC INTERNATIONAL LAW: THE OUTER SETTING

This section frames the general landscape within which these two rights come into
play to set the outer rules of the game, focusing on the variety of commitments in the in-
ternational agenda and their asymmetric structure.

1.1. 'THE INTERNATIONAL AGENDA

Different branches of international law have evolved separately due to contextual
and ideological dissimilarities'®. One view of fragmentation is to rely on the presumption
of lawfulness within the different regimes'”, namely that “investment law and human rights
are two fields of international law pursuing the same powerful project of a global rule of
law”®. Indeed, health and private property are both human rights and matters of public in-
terest’'. As such, both deserve a sufficient degree of protection. Another perspective is that
different fields focus on differing aspects®, thus increasing tension between the varieties of
commitments that governments acquire®.

In recent years, it has been frequently argued that property rights have expanded
“too far, at the expense of the public weal”. To illustrate, the cases challenging tobacco
control measures that were brought against Uruguay and Australia were grounded on the
argument that regulations issued by the host states to comply with the World Health Or-
ganisation (WHO) Framework Convention on Tobacco Control (FCTC) violated inter-
national investment agreements (IIAs)*. Despite an assessment of specific state measures,
the FCTC encouraged states to introduce regulations that went beyond its requirements®,
even if colliding with economic interests of the related industry?”. Indeed, this exemplifies
the incoherence and inconsistency between these regimes.

Within the broader international setting there is little difference. The Sustainable
Development Goals (SDGs) and article 12 of the International Covenant on Economic,
Social and Cultural Rights (ICESCR), both embrace a broad scope of the right to health
and encompass comprehensive policy directions in which both preventive and ex post ac-
tions are expected to be taken?.
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Whichever option one holds, it is a fact that governments acquire commitments
with other states or non-state actors and, as a consequence, voluntarily raise the cost of vio-
lations to these commitments®. The 2001 International Law Commission’s articles on Re-
sponsibility of States for Internationally Wrongful Acts (ILC), indicates that non-compli-
ance of specific obligations create secondary obligations for the states®’. Thus, attribution
and breach are enough to incur in an internationally wrongful act®’. It is not accepted that
a state’s non-compliance is justified in other international obligations®. The state may try
to rely on the breach of international obligations of an investor’s home state to allege that
the host state’s policy measure was adopted as “a countermeasure in response to an anterior
breach by a home state™. In this case, the argument would be grounded in the previous
violation of the duty of the investor’s home state to ensure that their nationals do not act in
ways that cause violations of the state’s fundamental obligations to “respect,” “protect,” and
“fulfill” ICESCR rights*. However, invoking the ICESCR independently of the ITA would
only be an available option where the state is a party to both the IIA and the ICESCR*
and even the latter is not a uniform interpretation’.

Also, countermeasures are a valid means to be taken against other states but not
against investors”. ILC article 50 (1) (b) is clear when setting forth that “[c]ountermea-
sures shall not affect: (b) obligations for the protection of fundamental human rights”, so
their effect will ultimately depend on the nature of the investors’ rights®®. In any case, ac-
cording to ILC article 27, compensation for material losses would still be due. Thus, even
if the foreign investor’s home state waived responsibility, such action would impact more
on the amount of compensation due rather than on any possible exemption to what is
likely to be owed.

Another possible path for the host state could be to seek refuge in the consent of the
investor’s home state as a causative circumstance precluding wrongfulness for the breach of
an investment treaty”. This implies having the home state of the investor consenting to the
policy measure taken by the host state to safeguard health rights. Consent, however, is un-
likely to be successfully opposable to the investor as a third party®.
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In this context, balancing trade-offs between the pursuit for economic interests and
the promotion of public health, frequently involves dramatic choices*'. Professor Vadi has
suggested applying a similar solution to the one given in the 2003 UNESCO Conven-
tion for the Safeguarding of Intangible Cultural Heritage*. Thus, to ensure an appropri-
ate counterbalance between intangible property rights and the right to health in IIL, the
proposed plan would be to safeguard only those rights that are “compatible with existing
human rights instruments”™®. Other solutions stress the drafting of treaty exceptions*, con-
flict clauses® and even exclusions of specific sectors from the scope of treaty protection®.

In my view, opting for a blanket choice for all future cases is unlikely to be consis-
tent with a proper assessment of the specific circumstances of the case and might, there-
fore, turn into partial or short-time solutions. After all, threats to the right to health can
come from a variety of industries that may not even be envisaged today or when subscrib-
ing to a given investment treaty. A sensible view of the issue will allow an adequate study of
the legal and factual circumstances surrounding the dispute at stake without weakening the
right to health and without allowing health issues to be used as an excuse to illegitimately
undermine investor’s protection either”. In short, a more balanced approach is needed
where the question of the place of other regimes within investment law is as important as
the question about the place of investment law within other international systems*.

1.2.  VESTED RIGHTS, SOFT LAW AND POLICY

Whilst taking into account that a flexible option is a preferred approach for these as-
sessments, extreme flexibility is hardly sufficient to adequately protect health rights. Indeed,
a deep asymmetrical relationship between health and property rights has been highlighted as
the basis of an uneven playing field that ultimately undermines health protection®.

As a first dimension, one can point out the difference between dealing with binding
and non-binding commitments. It is thought that many global health concerns are better
tackled through policy than through justiciable rights®. Thus, save for a few exceptions’,
the IHL path has been to advance in a variety of policy initiatives through UN agencies
and other international organisations. The result has been to directly involve corporate
investors via codes of conduct setting forth their duties. However, such codes are not
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binding’*, making it hard to integrate them with the obligations of states™. Ergo, while
investors are often adequately protected by IIAs*, no specific obligations® are directly im-
posed on them® (except for jus cogens norms for which corporations can be held directly
accountable)”’.

Additionally, in IIAs, counterpart duties imposed on the investor’s home state are
not found either’®. Through treaties host states voluntarily risk their ability to either “pur-

59 or to respond to their citizens’ demands®. They tie their hands in

sue preferred policies”
the understanding that they will get the “development contribution they seek from foreign
investment in return”®'. Hence, the question that should immediately arise is which kind
of development are states seeking for®2. With a concept of development evolving from an
economic approach to a human-centered one® the question has no univocal answer. On
one hand, development can broadly encompass an individual’s potential through enlarg-
ing their choices and increasing their well-being®, which is in line with article 28 of the
Universal Declaration of Human Rights (UDHR) that establishes what to expect from a
human right and the goals set in the international agenda®. On the other hand, if a right
cannot be matched with binding and specific duties®, it is somewhat unclear to what ex-
tent a non-state party can actually be subject to human rights obligations®”. The difficulty
of this situation can be envisaged in the decision-making process of a dispute. When ar-
bitrators render an award, there is a high probability that they will face, on the one hand,
vested rights and binding law and, on the other, mere policy implementation. Even where
measures are focused on protecting the right to health, vested rights will inevitably have
more weight than recommendations, self-regulation or policy choices®.

As a second dimension of this imbalance, IIL has been conceived as a one-sided

regime®. Host states cannot request for arbitration since “this is a preserve of investors™”°.
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Thus, states can only bring “closely connected counterclaims” against them’'. Indeed,
traditional IIAs techniques “on the surface give too much power to investors””?. Notwith-
standing, investment treaties are “an attempt to redress the power enjoyed by the state pre-
cisely because of its sovereign authority””. “Without a treaty the state enjoys asymmetrical
power vis-a-vis the investor”. This is a practical reason that explains why the system
evolved the way it did. States are sovereign to design rules and make investors comply with
them in their territory. Conversely, without these treaties the investor would likely be in a
disadvantaged position to defend themselves from state abuses.

Ergo, human rights are more likely to appear as a defense justifying state measures in
IIDS”, rather than independently invoked to safeguard human rights’®. Notwithstanding,
if a direct invocation was hypothetically allowed in IIDS, it is dubious that an ad-hoc ar-
bitral tribunal constituted on a case-by-case basis by consent of the parties, would be com-
petent to decide matters of human rights law arising out of the dispute’’. The tribunal’s
jurisdiction is defined in the agreement to arbitrate contained in the treaty or elsewhere’®.
One way of looking at this is to solely focus on the “precise formulation of the dispute
resolution clause” wording in relation to the investment”. A different way of articulating
the argument would be to point out that ITAs are not created in a “legal vacuum but in a
system of public international law”®. In the latter option, arbitral tribunals may be able to
integrate the dispersed obligations of states into the interpretative process through treaty
interpretation techniques relying on article 31 (3)(c) of the Vienna Convention on the Law
of Treaties (VCLT)®!.

For instance, the tribunal in the Philip Morris v. Uruguay case acknowledged that
the measure challenged was based on bona fide to protect public health and that Uruguay
had constitutional duties in line with the objectives of the FCTC regarding health is-
sues. Furthermore, the tribunal interpreted the fair and equitable treatment (FET) clause
contained in the Switzerland-Uruguay Bilateral Investment Treaty (BIT) using the tools
provided in article 31 of the VCLT “through the lens of broader international law”®, view
which I share. In the Philip Morris v. Australia case, however, the applicable law might
have been a concern had the tribunal not dismissed the claim due to admissibility issues.
Article 10 of the Hong Kong-Australia BIT established that disputes should be submitted
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7> BJORKLUND (2013) p. 188.
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to arbitration under the UNCITRAL rules®. In turn, such rules enshrine that where no
specific agreement by the parties can be found, “the arbitral tribunal shall apply the law
which it determines to be appropriate”. Given the elasticity in the applicable law and
without a specific provision pertaining to the matter in the relevant BIT, it is uncertain
if the tribunal would have considered or not the FCTC as part of the applicable law in
the proceedings®.

Certainly, home states in similar situations could base their actions on article 2(1) of
the ICESCR through the UN Protect, Respect and Remedy Framework and Guiding Prin-
ciples on Business and Human Rights. The latter “articulates three core principles arising
from international human rights treaty practices: ‘the State duty to protect against human
rights abuses by third parties, including business; the corporate responsibility to respect
human rights; and the need for more effective access to remedies”*¢. Still, for future cases
such a path would be easier to reach if specific reference to the “other relevant rules” en-
shrined in article 31(3)(c) were found in the respective treaty®.

It is widespread knowledge that corporations can impact the realization of human
rights®®. Hence, it would be odd to suggest “that only states are bound not to violate hu-
man rights and all other entities may violate such rights at will”®. To avoid abuses, straight
forward options such as including CSR clauses in treaties”, drafting model BITs”' or even
opting for a sole multilateral investment agreement have been proposed”. In my view,
these alternatives may shift attention away from the ultimate purpose of seeking such
changes. To make reforms work, it is key to assess the supposed effectiveness a specific
reform is expected to achieve and “what are the costs and benefits of relying on it”, before
any steps are taken”. If the aim is to protect the right to health, not solely because it falls
under the scope of a given state’s regulatory powers, but because it has a value in itself due
to its possible effect on an individual’s health, these are not necessarily the best techniques
to undertake.

Even if the proposed “clean hands theory” is incorporated into the investment
framework® or remedies are made available to those injured by corporations”, the preven-
tive ambit of protection of the right to health linked to ill-health®® and the privation of an

8 AGREEMENT BETWEEN THE GOVERNMENT OF AUSTRALIA AND THE GOVERNMENT OF HONG KONG FOR THE PRO-
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individual’s control over their own health status will remain unprotected”. In a context in
which both states and corporations are advocating for their own sake and where the host
state might even be “complicit in the commission of human rights violations by a foreign
corporation”™®, third parties’ legitimate interests to protect their own health are likely to be
left without a voice.

2. INTERNATIONAL INVESTMENT LAW: THE INNER SETTING

This section examines the inner structure of IIL to highlight critical aspects that are
likely to interfere with an individual’s protection of their right to health.

2.1.  VAGUENESS IN THE PRIMARY RULE

Despite the existence of more than 3000 bilateral investment treaties”, general ap-
plicable principles of IIL can be identified'®. In practice, I share the view that two have
been deemed as pivotal from a right-to-regulate perspective: provisions on expropriation

102

and the FET clause''. Most of the investors’ successful claims'** are based on these princi-

ples but it is often alleged that no clear definition can be found in indirect expropriation'®
and that FET is too vague as a standard'®. An initial issue, therefore, concerns the vague
formulation of the primary rule in investment treaties'”. The relationship between treaty
language, expropriation and FET is reflected in the following scenario: a tribunal is likely
to award damages for the breach of an investment treaty'®. Where states exercise their
right to regulate but regulation has a considerable negative impact on foreign investments,
the investor may well challenge the state’s measure under certain provisions'”: when there
is no direct expropriation, a creeping or indirect expropriation can occur and when the lat-
ter is unclear, a FET breach is likely to be found'®. Hence, having clarity between these
factors is not only useful to present a good case but is key to assess if the state has actually
breached primary obligations, giving raise to secondary obligations under ILC articles'®.
This assessment may end up with a generous interpretation of these elements, which would

likely imply large compensations due by the states to investors. Conversely, if a narrow in-
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99 ZHAN (2013) p. 21.
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terpretation of the same provisions is held, this may imply the investor losing their right to
be compensated for states actions interfering directly with their investments. Thus, the way
in which some key principles or provisions are contemplated will ultimately have a direct
impact on the outcome of the case''.

To illustrate, in the Methanex v. Unites States case, the investor claimed damages of
US$970 million for the regulatory ban on a gasoline additive''!. Relying on the Metalclad
v. Mexico decision, Methanex alleged that the US regulatory measure breached Article
1110 of NAFTA and had such an economic impact on their investment that it was tanta-
mount to expropriation and required compensation''?. The tribunal, however, drew a sharp
line holding that “regulatory measures that are for a public purpose, non-discriminatory
and enacted in accordance with due process are not, by definition under international law,
expropriations. Not being expropriations or measures tantamount to expropriation, they
are not, therefore subject to any compensation”''?. In this case, the Tribunal embraced a
broad policy approach to assess policy powers'* and held that “the California ban was a
lawful regulation™".

The examples of Methanex and Metalclad highlight the divergent approaches to this
same issue: Metalclad relied on the economic impact of the measure whereas Methanex
preferred to focus on the purpose of the measure taken without even addressing the factor
contemplated as critical in the Metalclad’s case''®. Notwithstanding, factors such as “the
economic impact of the government action; the extent of interference with distinct, rea-
sonable investment backed expectations; and the character of the government action” are
all elements that are likely to be considered in the assessment of other cases'"”.

As an additional point to highlight, the Methanex tribunal seemed to rely on the in-
existence of a specific commitment as the turning point when deciding the case''®. However,
due to the critical importance of health issues, one may well think of a state arguing that the
situation falls under the doctrine of rebus sic stantibus, and rely on a fundamental change
in circumstances to explain that the undertakings can no longer be applicable'”. Neverthe-
less, due to the exceptional application of this doctrine and the strict requirements set forth
in VCLT article 62, this would be a risky move by the state’®’. Another option may be to
ask the arbitral tribunal for “reduced compensation for environmental and human rights

1

measures”'*'. In my view, this is a difficult approach to embrace for practical reasons. Most

10 EFILA.

" METHANEX V. UNiTED STATES (2005), UNCITRAL, Part 1 Preface para. 1.

12 MANN (2005).

13 MaNN (2005).

14 ManN (2005).

S METHANEX V. UNITED STATES (2005), UNCITRAL, Part IV, Ch D Article 1110 NAFTA, para. 15.
16 ManNN (2005).

17 MANN (2005).

"8 METHANEX v. UNITED STATES (2005), UNCITRAL, Part IV, Chapter D Article 1110 NAFTA, para. 7.
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tribunals have rejected it on the grounds that “all expropriations are for a valid public pur-
pose, yet still subject to proper levels of compensation defined in the IIAs themselves once
the measure is found to be an expropriation”'*?. Moreover, to suggest that some human
rights issues can be treated as “exceptions to compensation rules” would imply to hierarchi-
cally organize public values, which is not endorsed neither in “law or policy today”'*.

In the Philip Morris v. Uruguay case, a different issue attracted public attention;
the possibility of having an investor claiming compensation “for losses of expected profits”
in cases where rules applied by the state seem to be “non-discriminatory” and profits ap-

pear to be gained from “causing public harm”'*

. Philip Morris held that mandatory “large
warning labels on cigarette packs prevent it from effectively displaying its trademarks™'®,
causing a remarkable decrease in their sales, which in turn, led to a substantial loss of mar-
ket share'®. They alleged that article 1 of Ordinance 514 of Uruguay mandating graphic
images to illustrate the adverse health effects of smoking were not designed to warn of the
actual health effects of smoking but to harvest fear and spread horror. Thus, they argued
that the measure was not the best way to promote health policies'”. When states face these
types of allegations, the manner in which arbitrators conceive legitimate expectations will
be crucial. To consider them as an inherent and core part of property rights or as a factual
reality deserving protection from the application of the rule of law would likely shift the
outcome of the case'”. Consequently, the precise idea of whether the rule of law entails a
merely formal idea or embrace a substantive dimension may well vary'®. Hence, different

perspectives of arbitrators™’ originating from a variety of legal backgrounds''

might have
a direct impact on determining whether the state has breached their primary obligations.
Since some tribunals have unduly relied on legitimate expectations of investors to render

awards'??

this issue should not be underestimated. Just as investors deserve an adequate
degree of “protection from expropriation or discriminatory regulations™?, taxpayers de-
serve protection too. When health issues arise, it does not seem sensible to make them pay
twice: first for their health damage, and then to compensate the investor “for their lost
profits when the government stepped in to regulate a dangerous product”*. This situation

took one annulment committee to clarify that ““[tJhe obligations of the host State towards

12 METaLcLAD CORPORATION V. UNITED MExican StATes (2000), ICSID, para. 103, 111 and ManN (2008) p. 21.
123 MANN (2008) p. 21.

124 StiGLrtz and HErsH (2015) p. 2.

125 EBERHARDT and OLIVET (2012) p. 13.

126 Priirip MORRIS BRANDS SARL, PHiLip MoRrris Propucts S.A. AND ABAL HERMANOS S.A. v. ORIENTAL REPUBLIC OF
Urucuay (2016), ICSID, Annex A para. 8.

127 Pririp Morris BRANDS SARL, PrHiLip Morris PRobucTs S.A. AND ABAL HERMANOS S.A. v. ORIENTAL REPUBLIC OF
Urucuay (2016), ICSID, Annex A, para. 5.

128 See WALDRON (2012) pp. 55 and 74.

122 WALDRON (2012) p. 42. Compare the American and the UK’s view of the rule of law.

130 MiLLs (2011) pp. 469-503.
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135 StiGLITZ and HERsH (2015) p. 2.
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foreign investors derive from the terms of the applicable investment treaty and not from
any set of expectations investors may have or claim to have’'®. The annulment committee
stressed on the wording and the provisions of the relevant investment treaty regarding this
issue'?®. This is similar to the customary rules of treaty interpretation'”.

However, when clauses are unspecific, they give arbitral tribunals significant discre-
tion'*®. Regarding the FET standard, it has been suggested to clarify whether FET is a
restatement of international customary law or whether they impose an autonomous treaty
standard. Another proposed path has been to enunciate “categories of FET breaches” that
can give raise to state responsibility’”. These solutions are thought to diminish state expo-
sure to liability for actions taken in the public interest.

Nevertheless, even if treaties contained examples of both possible violations and
situations in which the standard is not violated'*, it would be “impossible to spell out all
forms of unfair and inequitable treatment in a tidy formulation” to pre-determine which

141

conducts are likely to trigger the state liability'*'. Furthermore, treaty interpretation takes

place by ad-hoc tribunals with a variable composition for each case'*?

in a system where
although precedent has some weight, it lacks strong respect'®*. The latter renders it consid-
erably difficult to unify the views of rule-interpreters on key matters such as the material

content of the rules'*

, the desired degree of deference towards host state measures, or the
way in which treaty interpretation rules should be applied'®. This is a plausible explana-
tion to understand that relying on the proportionality principle® does not provide us with
a real solution to protect the right to health either. As an alternative, some scholars have
advocated for substantive consensus'?’ or even legal training for arbitrators'*. However, it

149

is unclear that a uniform view on key issues of investment law is even desirable'” where an

uneven playing field in the bargaining power of smaller economies might exist'*’.
With the aim of limiting the scope of critical treaty provisions, some states have
implemented solutions such as joint statements or lengthy interpretation notes aiming to

guide tribunals in the interpretation process’’. In a way, this option limits the freedom of
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10 Jacos (2010) p. 45.
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interpretation of tribunals, which should be safeguarded in the sense that many concepts
in international law are intentionally left open to adapt to different times and situations'.
Other attempts by states to address their regulatory space'™ can be seen in the “new
generation of BITs” that were concluded from 2003 onwards', such as the US Model
BIT, the U.S.-Central America Free Trade Agreement; the new Model Canadian BIT and
the TTIP, among others'. Indeed, properly drafted, specific provisions could strengthen
policy powers. However, in most cases, such paragraphs are written in a useless way to ad-
equately protect the right to regulate. A clear depiction can be found in the European Free
Trade Association-Singapore Agreement in which a specific provision entitled “Domestic
regulation” can be found and reference is made to the UDHR. The phrase in article 43
stating “any measure [...] that is in the public interest” seems to embrace a broad scope of
action for the state. From a regulatory perspective, however, the phrase immediately fol-
lowing in article 43, “consistent with this Chapter” is disappointing'®. In practice, exactly
the opposite is enshrined: the state is allowed to safely regulate for a public purpose only in

a manner consistent with the IIAs protecting the foreign investor”"”’.

2.2. FIRST MOVERS: A RISKY CHOICE
There is no doubt that “[t]he right of states to regulate is an inherent aspect of state

8 nevertheless the limitation of such exercise through treaties or customary

sovereignty”
law is one of the purposes of international law'’. Notwithstanding, when adopting a given
policy measure each state may have different views of its appropriateness'®. Likewise, per-
ceptions on the quality of the measure and its legitimacy may well vary'®".

The current challenge for investment policymakers is to provide an offset of mea-
sures to entice foreign investment while stressing sustainable development. Hence, in
seeking an adequate balance between liberalisation and regulation, the latter has acquired
a predominant role'®?. If a state overemphasises on regulation and the “regulatory environ-
ment” becomes tough, the capacity of such states to compete with other states by apply-
ing laxer standards to attract foreign investment may decrease'®. In connection with this
regulatory environment, it has been argued that if an investment treaty is ignored a state
will not experience any decrease in its policy space'®. Notwithstanding, the risk of being
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154 DEsierTO (2015) p. 310.
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exposed to the expenses of investment proceedings'® and facing the costs of an adverse ar-
bitral award'®® might be an additional hurdle when adopting novel legislation or measures
negatively impacting on an investor’s right'®’.

In a context, in which many corporations are larger than national economies and

168

control more than a quarter of the world’s economic activity'®®, some states may well be

disempowered to modify their laws or to adopt specific measures, even for legitimate wel-
fare purposes'®.

I believe that what is more critical from a health perspective is that investment
treaties may restrain states “from regulating in ways that it would otherwise regard as
desirable””’. Hence, the political cost of an investment treaty needs to be measured by the
extent to which it precludes a given state from implementing policies that it would prefer

71, The question that should be raised, there-

to adopt in the absence of such agreements
fore, relates to the dissuasive power that an investment treaty may have on decision-makers
to pursue preferred policies by the existence of such treaty'’>.

It is interesting to note that Australia was the first country in the world requiring
cigarettes to be sold in plain packaging. The Philip Morris v. Australia award was ren-
dered in December 2015 and in May 2016, the UK, Ireland and France followed, passing
similar legislation. Both the UK High Court and the European Court of Justice upheld
similar directives on tobacco products and endorsed the lawfulness of the measure when
challenged'”®. Nonetheless, the risk of a negative cascade impact could be envisaged too.
For instance, Canada, under the threat to be subject to an international proceeding such
as Australia and Uruguay, retreated from adopting similar legislation some years ago'’*.
Where current levels of tobacco consumption are “expected to kill up to ten million people
per year by 2030” and with estimations of tobacco as “the leading cause of premature mor-
tality in industrialized nations, but also the leading cause of avoidable death worldwide”
for the following years, the latter prediction seems critical for health purposes'”.

Another significant first-mover obstacle that states may face when protecting the
right to health is the difficulty to convince the tribunal of the effectiveness of a given inno-
vative measure'’®. For instance, in the Chemturra v. Canada case, the tribunal analysed the
legality of Canada’s ban on lindane, a pesticide used in the production of canola'”’. At issue

15 LANG (2013) p. 787.

166 SKOVGAARD ez al. (2013) p. 18.
197 LaNG (2013) p. 787.
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169 ALVAREZ (2016).
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was the valid exercise of Canada’s policy powers driven by the widespread awareness of pes-
ticide dangers to human health and the environment'®. The tribunal held that the interfer-
ence was “not substantial enough to be considered as an expropriation” and acknowledged
that since the complaint was related to policy powers, it was not a compensatory taking'”.
The final award was successful from a health protection perspective. The reasoning of
the tribunal, however, showed an overreliance on previous bans of the pesticide in other
countries to justify its decision on the grounds that the restriction at stake was not a uni-
lateral state action but a widespread progressive restriction from 1970 onwards'’. Thus, it
is hazy if the same conclusion would have been reached by the tribunal had Canada been a
pioneer in banning the pesticide on health grounds''. This first-mover issue was addressed
in the recent Philip Morris v. Uruguay case too. The award noted that “a state is entitled
to be a first-mover when it comes to enacting novel regulation that are not yet seen in
other jurisdictions, so long as these have some rational basis and are not discriminatory”'*.
However, it is unclear if this decision was unanimous'®’. Arbitrator Gary Born, in his dis-
senting opinion, explained that the “unprecedented” measures taken by Uruguay went
unreasonably far since no other state had adopted a single presentation requirement (SPR)
for tobacco advertisement. Regardless that both the WHO?’s and the Pan-American Health
Organization’s amicus curiae briefs endorsed the SPR measure and defended its potential
effectiveness as a means to protect public health'®, he argued that such a measure deviated
from the “global regulatory baseline”. He continued, contending that it was disproportion-
ate and that its effectiveness was not evidenced-based for the specific purpose sought, thus
undermining the FET standard'®. In his reasoning, Mr. Born acknowledged the need for
deference towards state decisions but took particular care to highlight that such deference
(depicted by a state’s discretion or judgment) should be carefully and closely examined
by arbitrators'®.

Whilst there is increasing respect for policy powers in terms of state health measures
since awards from 2000 onwards'®’, this does not imply that the right to health is ad-
equately protected in investor-state arbitrations. Indeed, Uruguay’s bona fide desire to pro-
tect public health in accordance with its own constitution and its international obligations

78 CrEMTURA CORPORATION V. CANADA (2010), UNCITRAL, paras. 135-136.
179 CHEMTURA CORPORATION V. CANADA (2010), UNCITRAL, paras. 265.
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was not an issue for the tribunal in this case'®®. Conversely, for one of the arbitrators, the
ultimate issue was the individual impact of the introduced measure taken in isolation. Nev-
ertheless, it was not sufficient for all arbitrators to note that the smoking rates in Uruguay
had dropped and that the measure at stake was a public health measure designed for that
very purpose'®. For the dissenter, if the SPR was actually an effective means, it would have
been contemplated in the FCTC or at least suggested in its implementation guidelines'.

In my view, this last point does not imply that pioneer regulation cannot be adopted
but the applicable threshold to evaluate the reasonableness and effectiveness of the measure
at stake is excessively high. Moreover, as the tribunal noted, there might be serious meth-
odological limitations to determine the actual impact of a given policy when adopted with-
in a broader set of measures with the same purpose'. I posit, it is difficult to evaluate such
an impact and determine whether the alleged company losses are due to the state’s measure
or other factual circumstances such as a mere change in consumers’ lifestyle preferences.

3. TOWARDS A MORE REALISTIC PROTECTION OF THE RIGHT
TO HEALTH

To face the outlined challenges, some states have started a review process of their
ITAs or have gone a step further by denouncing and terminating them'?. Yet, such ef-
forts are likely to be diluted. From a technical perspective, it is possible to think of treaty
amendments. In practice, this is a process implying several difficulties.

On the one hand, given the variety of IIAs, it does not seem reasonable “to pre-iden-
tify each individual treaty provision that triggers the issue of a State’s regulatory freedom

to pursue public interest or human rights concerns™?

. In addition, it might be hard to
amend multilateral agreements in which many states parties are involved'”®. On the other
hand, many BITs cannot be terminated for ten years or more'” and even if they were so,
existing investors would remain protected for an additional period of ten or twenty years
thereafter'. Thus, a “treaty-by-treaty piecemeal approach” to renegotiate old treaties is un-
likely to be the most effective response'”: negotiations take time and in the meanwhile the

right to health will still be subject to the framework set by older treaties'®.
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It is interesting to reflect on how the most favoured nation (MFN) clauses can come
into play with new “development-friendly provisions™. Although MFN clauses are most
commonly triggered in practice in the framework of dispute resolution mechanisms®”,
they may well be used to import other substantive standards where the basic treaty word-
ing allows to do so*'. Article 4 of the ILC Draft Articles on MFN clause states that, “[a]
most-favoured-nation clause is a treaty provision whereby a State undertakes an obliga-
tion towards another State to accord most-favoured-nation treatment in an agreed sphere
of relations””. If the rationale behind MFN clauses is to guarantee “treatment”, it would
be essential to consider not only the actual wording of the clause but the scope of the
word treatment; its coverage and its beneficiaries to revise its applicability in a given treaty
framework®®. In draft article 5, treatment is defined as “(...) treatment accorded by the
granting State to the beneficiary State, or to persons or things in a determined relationship
with that State, not less favourable than treatment extended by the granting State to a third
State or to persons or things in the same relationship with that third State”*. Under I1As,
if states generally offer MFN treatment not just to other states, but also to investors or
investments of the other state, claims from investors to be provided with more favourable
treatment granted to other investors or investments under older treaties, could be envis-
aged®”. Thus, the questions that inevitable flows are how these higher standards drafted to
incorporate new values will come into play with pre-existing treaties and if they actually
will be applied as it is originally contemplated®. For instance, article 1.2. of the Trans-
Pacific Partnership (TPP), sets forth that the TPP will coexist with existing international

agreements*”’

. The investor, therefore, might prefer to raise a claim under another BIT ei-
ther to avoid stricter standards on new treaties or because it is more beneficial for their case
as a whole?®. Again, the interpreter’s view?” on issues such as whether “treatment” refers to
a third party’s overall treatment or solely to partial treatment relying on a specific provision
or even a part of the clause at stake will be key*'°. This would also be the case when review-
ing MFN clauses and whether the investor actually has “a ‘claim’ in itself or simply a ‘right

9”211

to claim™?'. Thus, even if there is an increased scope for government action®'?, a reduced
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213 and improved accountability of investors in new treaties®', the

scope for investors’ right
right to health may still be undermined.

Calls have been made for a “more coordinated and cooperative approach™" to fulfil
the need for “rebalancing” the private and public interest involved?'. If “[w]hat matters is

217 the question should be whether international law is well equipped to

the bigger picture
address the challenges regarding the main public health problems of this century®'®. It has
been frequently argued that there are “hardly any mechanisms for coordination between
IIL and other parts of the global economic system”*”. Nonetheless, the WHO’s general
competence regarding health issues and the precautionary principle, are two less explored
paths that might contribute to enlighten the debate and help to indirectly protect the right

to health.

3.1. THE WHO: A SLEEPING GIANT

Article 1 of the WHO’s Constitution sets forth that the objective of such organi-
zation is the “attainment by all peoples of the highest possible level of health”. Thus, in
accordance with its constitutional mandate, all health-related matters are encompassed
within the competence of the WHO. Although the WHO has been lately identified with
the proposition of conventions and regulations*’, I posit that article 2 provides a variety of
tools for the organization to achieve its objective. Specifically, article 2(a) allows the orga-
nization “to act as the directing and co-ordinating authority on international health work”
and articles 2(b) and 2(v) allow the authority “to establish and maintain effective collabo-
ration with the United Nations, specialized agencies, [...] and such other organizations as
may be deemed appropriate” and to generally “take all necessary action to attain the objec-
tive of the Organization”, respectively.

In turn, the International Court of Justice (ICJ) is defined in article 1 of its statute
as “the principal judicial organ of the United Nations”. Thus, through the WHO’s man-
date I propose to engage the ICJ in those investor-state arbitration proceedings in which
health-related matters are at stake in order to attain a more realistic protection of the right
to health. Although article 34 of the IC] statute establishes that “[o]nly states may be par-
ties in cases before the Court”, the type of engagement we are seeking from the IC] for
these cases will be solely related to its advisory role, so I believe no serious issues should be
raised regarding their performance. Article 65 of the IC]J statute allows the Court to give
advisory opinions “on any legal question at the request of whatever body may be autho-
rized by or in accordance with the Charter of the United Nations to make such a request”.
This is applicable to the WHO, which has “institutional authority” and a direct interest to
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216 DESIERTO (2015) p. 310.
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ask the IC] for an advisory opinion on specific legal questions regarding ongoing interna-
tional disputes within the scope of its activities”'. Consequently, the IC] has the preroga-
tive to respond to such request and a duty to answer in accordance with its own statute?*?.
The aim would be to assist arbitrators in a “reflexive engagement” in a context of a frag-
mented international legal order’” where significant doubts regarding entitlements, duties,

the object of certain human rights**

and even the applicable law, remain*®. Hence, the
ICJ’s intervention would be a non-binding, advisory opinion in which no position would
be taken on the merits of the underlying dispute?*. Its performance might shed light on is-
sues such as systemic integration, and interpretation regarding potential conflicting clauses
of a variety of regimes or might answer specific legal questions regarding customary inter-
national law and other international instruments or bodies if needed”. The questions ad-
dressed to the Court, however, will need to be carefully drafted and should not trespass on
decisions of legality issues linked to a given measure or a specific situation®*®. Instead, ques-

2 and answers

tions should remain within the boundaries of “lesser political sensitivity”?
should be addressed with the appropriate view of a judicial and not a political body**.

Since, a cautious role is expected from the IC], objections from other international
actors are unlikely to be successfully raised®'. In my view, whilst objections may not be
raised, this does not necessarily imply that the proposed approach will be welcomed. The
WHO’s participation in such proceedings imply an amicus curiae submission which needs,
in first place, to be accepted by the arbitral tribunal in accordance with the applicable
procedural rules. In addition, a cooperative attitude from decision-makers is required to
enhance the results. The more arbitrators acknowledge the variety of perspectives of other
systems of law involving different goals in IIDS, the more aware they will be regarding the
external impact of their decisions for other regimes. In turn, as Lang insinuates, the keener
they will be to embrace this possibility with an open mind**.

Engaging the IC] could entail systemic benefits and address some of the problems
disclosed above?. ICJ proceedings enjoy high transparency standards and, in exercising its
advisory jurisdiction, they may receive insights from a broad scope of actors which may be
a valuable input to appropriately highlight the “externalities” of IIDS** from a body which

2! LANG (2013) pp. 779 and 791.
2 LANG (2013) pp. 780.

2 LANG (2013) pp. 788 and 809.
24 PoaGE (2008) pp. 52, 70-74.
25 LANG (2013) p. 784.

26 LANG (2013) p. 799.

*7 LANG (2013) pp. 793, 806.

228 TANG (2013) p. 789.

22 LANG (2013) p. 788.

0 LANG (2013) p. 811.

1 LANG (2013) p. 802

%2 LANG (2013) pp. 808-809.

2% LANG (2013) p. 789.

24 LaNG (2013) pp. 806 and 809. See also Statutk OF THE ICJ, Art. 66-67.
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carries strong weight and moral authority in international law*®. I can envisage that critics
may argue that the additional costs and delay issues are serious drawbacks to embrace this
option. Others may put forward concerns regarding the decrease of one of the alleged main
advantages of arbitration, namely, confidentiality?®. Nevertheless, given the sensitivity of
health matters, I share the view that transparency should be the guiding principle in those

cases where human rights and public interest are at stake?’.

3.2. THE PRECAUTIONARY PRINCIPLE: A PROSPECTIVE GUIDANCE

Sufficient protection from health risks is crucial for human development*®*. Accord-
ingly, the right to health has been internationally recognized in a wide variety of human
rights conventions. Regional instruments might differ in the wording chosen to enshrine
such a right but they all aim to protect health as a subject matter®”.

In practice, the core guiding principles have been prevention and precaution*®.
Thus, the foundations of public health contemplate distinguishing and avoiding risks to
human health as well as identifying and implementing protective action**'. The latter has
provided room for the development of principles aiming to address human activities entail-
ing health risks*2.

Specifically, the precautionary principle has contributed to the understanding
that “in cases of serious or irreversible threats to the health of humans or ecosystems, ac-
knowledged scientific uncertainty should not be used as a reason to postpone preventive
measures”*®. This dimension of the precautionary principle is mainly addressed to policy-
makers at a domestic and international level***. The underlying idea is that “[a]lthough
human activities cannot be risk-free, precaution can stimulate more health-protective
decision-making under uncertainty and complexity”*.

The benefit of this approach is that this principle seems to adequately embrace and
cover the preventive scope of the right to health in accordance with the scientific informa-
tion available at a given time*. However, this principle has a procedural dimension too;
laying the foundation for “a shift in the onus of proof to those who propose potentially

»247

harmful activities””. In my view, this specific dimension is the more interesting one from

25 1CJ.

236 REDFERN AND HUNTER (2009) p. 136.

%7 John Ruggie, UN document A/CN.9/662.
238 SILBERHORN (2015) p. 21.

29 See Art. 25 of the UDHR 1948; Art. 12 of the ICESCR (1966); Art. 24 of the CONVENTION ON THE
RiGHTS OF THE CHILD (1989); Art. 11 of the EUROPEAN SocIAL CHARTER (1996) and Art. 39 of the ArRAB CHAR-
TER ON HUMAN RiGHTS (2004).

240 PeARCE (2004) p. 49.

241 MarTuzz1 and TICKNER (2004) p. 10.
242 BusH et al. (2016).

243 Martuzzt and TICKNER (2004) p. 7.
244 BusH et al. (2016).

2 MarTuzzI and TICKNER (2004) p. 13.
26 WHO (2004) p. 19.

27 JorDAN AND O’RIORDAN (2004) p. 32.
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the IIDS perspective. The precautionary principle establishes that where there is a threat of
serious damage, the burden of proof for those potentially harmful actions is shifted in the

248

context of scientific uncertainty*®®. I believe the latter is in line with the acknowledgement

that it takes time to obtain long-term effects and, hence, “[s]cientific evidence does not al-
ways advance quickly enough to establish absolute cause and effect due to uncertainty™*.

The procedural dimension is the most questioned one in policy terms, given its link-
age to excessive innovation barriers®’. If applied to IIDS, however, I believe such concerns
should be vanished because the application of the principle will often occur in a reactive
manner: when the dispute has already arisen after people have already been exposed to the
risk®'. If this principle were applied to health issues in IIDS, the focus would likely shift
from the state proving the specific effectiveness of a given measure, to the investor having
to demonstrate that the investment at stake does not cause harm to citizens where there are
“reasonable scientific grounds for concern™>?.

In my view, the shift in the onus probandi is more likely to provide the desired balance
between “issues of power, ownership and, ultimately, protection of health®3. It may also
endorse a human-centered approach to dealing with unforeseen situations arising after the
conclusion of I1As by strengthening and rebalancing duties of states and other international
actors to prevent harm. Thus, the precautionary principle could contribute to a better dis-
tribution of risks without undermining the confidence already gained in IIDS or precluding
compensation for the investor. Furthermore, this principle is likely to contribute to consis-
tency in IIDS if in all health-related cases the same approach is used. Certainly, outcomes
may still differ due to the specific facts surrounding the case, but using the same framework
would highly contribute towards predictability without undermining flexibility®*.

Despite the advantages that the application of this principle offers for the right to
health protection, trespassing the boundaries of policymaking and pervading into IIDS
will be a new challenge. This principle has expanded to a variety of countries through in-
ternational agreements®. Countries such as the US and the UK, have included elements
of precautionary thinking in some of their policies®. Moreover, its inclusion in the 1992
Maastricht Treaty on European Union and the 1990 Dublin Declaration of the European
Council®” signifies its adoption as a European legal norm, used mainly in international en-
vironmental policy®®.

2% GOLDSTEIN (2001) p. 1358.

249 BusH et al. (2016).

0 Marruzzt and TICKNER (2004) p. 13.
1 BusH et al. (2016).

32 WHO (2004) p. 21.

»3 Martuzzl and TICKNER (2004) p. 10.
»4 WHO (2004) p. 24.

5 Martuzzt and TICKNER (2004) p. 10.
26 JorpAN and O’RIORDAN (2004) p. 33.
»7 JorDAN and O’RIORDAN (2004) p. 38.
8 WHO (2004) p. 31.
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In addition, the European Commission has provided a “clear set of guidelines”
drawing the contours and implementation of the principle in accordance with other inter-
national rules®, and it has been largely developed by the European Court of Justice, the
World Trade Organization and the WHO?®. Similarly, it is enshrined in principle 15 of
the 1992 Rio Declaration on Environment and Development (Rio Declaration), signed by
over 170 countries®®. Principle 1 of the Rio Declaration is remarkably important for IIDS
purposes because it states that “[hJuman beings are at the center of concerns for sustainable
development. They are entitled to a healthy and productive life in harmony with nature”.
Although the Rio Declaration was adopted as a cooperation framework rather than as a

262 such approach is “consistent with public health values and

legally binding instrument
WHO’s mission to promote health”®. These might be the starting vehicle to import such
principle into the realm of IIDS as a general principle or as a standard of international law

where health issues are at stake.

CONCLUSIONS

Once the rationales and structures of both IHL and IIL are understood, it is easy
to note that there are normative and factual elements that are likely to make the right to
health, play second fiddle in investor-state arbitrations. Nevertheless, the adequate protec-
tion of all parties is a desirable quality in any legal system and the asymmetrical structure
of rights should not prevent an individual from being adequately protected.

Certain provisions from IIL render it hard for states to effectively safeguard their
citizens” health while promoting economic stability and advocating for sustainable develop-
ment**’. Given the general vagueness of the primary rule, arbitral tribunals do not merely
apply the law to the facts but actually act as rule makers alongside states by embracing a
“gap-filling” and “norm-generative” function®”. Notwithstanding, no matter how precise
applicable standards are drafted, the adjudicatory process will always involve a considerable

26

degree of discretion?®. Thus, it would be ill-advised to presume that all uncertainties in

investment arbitration could be countered by detailing or defining concepts or by drafting
principles in new treaties with the aim of clarifying the primary rule*.
A stronger protection of the right to health could be achieved by using some of the

mechanisms already available in the current law?®. Specifically, engaging the WHO and

3 WHO (2004) p. 21.

%0 WHO (2004) pp. 15-16.

201 RepORT OF THE UN CONFERENCE ON ENVIRONMENT AND DEVELOPMENT (1992) UNGA A/CONE151/26
(Vol. IV).

262 SHELTON (2008).

6 WHO (2014) p. 22.

264 StiGLTz and HersH (2015) p. 2.
265 RipINSKY and ScHILL (2011) p. 600.
260 Atvarez (2016).

207 EFILA.

268 LANG (2013) p. 811.
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the IC] in investor-state arbitrations when health issues are at stake may encourage reflec-
tion from a variety of perspectives to ensure that legal issues are considered in their “cross-
cutting nature” from a variety of perspectives’®. Likewise, the importance of highlighting
the precautionary principle in IIDS may work as a desired balancing mechanism among all
international actors by reassessing their performance while noting third parties’ interests.
The latter would automatically engage all international actors with their responsibility to
prevent harm and preserve health as a desirable end*”.

Though the proposed mechanisms are indirect approaches to obtain health protec-
tion, it may be worth embarking on them before tackling more intricate solutions that will
take longer to implement and are unlikely to reach the impact that is required to better
protect public interest.
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